
Memorandum 
U.S. Department 
of Transportation 

Federal Highwy 
Adrninistratlon 

""elec' Payment and Performance Bonds 

Reply to 
From: Chief, Construct ion and Maintenance D i v i s i o n  Attn of HHO-32 

Of f i ce  of Highway Operations 

Mr. Lou is  N. Macbnald 
Regional Federal Highway Admin is t ra to r  (HEO-08) 
Lakewood, Colorado 

Your memorandum o f  June 5 ,  1987, requested guidance regard ing  the Utah 
D i v i s i o n ' s  concerns r e l a t i v e  t o  t h e  d i f f i c u l t y  con t rac to rs  are exper ienc ing 
i n  ob ta in ing  bonding. 

Conventional paynent and performance bond coverage i s  becoming i nc reas ing l y  
c o s t l y  and d i f f i c u l t  t o  obta in ,  par t i cu la r ly  by small, less  experienced, and 
m i n o r i t y  contractors.  However, under current pract ices  a l l  S t a t e s  bu t  one 
cont inue t o  require t h e  prime cofltractors t o  post a payment and performance 
bond f o r  projects where the cost  exceeds $100,000. The o n l y  except ion we are 
aware o f  i s  Wisconsin. 

Wisconsin has implemented, on a tr i  a1 bas i s ,  an a1 t e r n a t e  procedure t o  i t s  
normal bondi ng requirements. Under the a1 t e r n  a te  procedure, the  payment and 
performance bond i s  not requ i red  for p r o j e c t s  t h a t  c o s t  1 ess t h a n  $1,000,000. 
Instead, t h e  cont rac to r ' s  b i d  guarantee check (normally 3 percent) i s  h e l d  by 
Wisconsin Department o f  T ranspor ta t ion  (Wi sDOT) as a "bond guarantee" i n  1 i e u  
of payment and performance bonds. The WisDOT also re l i e s  on contract r e ta inage  
as a d d i t i o n a l  assurance o f  protection t o  the State  or subcont rac to rs  i n  the 
event o f  a d e f a u l t  on a cont rac t .  A copy o f  W i  sDOT1s a l t e r n a t e  procedure i s  
attached f o r  your in format ion.  

Re1 a t i v e  t o  the use o f  l e t t e r s  o f  c r e d i t  i n  l ieu o f  payment and performance 
bonds, we have i n  t h e  pas t  discouraged t h e i r  use since they  do no t  adequately 
protect the State and Federal i n t e r e s t s .  

The bonding i s s u e  i s  o f  g r e a t  concern t o  everyone. I n  order, t o  ga in  a b e t t e r  
understanding o f  t h i s  problem, the h e r i c a n  Associat ion o f  S ta te  Highway and 
Transpor ta t ion  O f f i c i  a1 s has proposed t h a t  a research project be developed 
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under t h e  Nat iona l  Cooperat ive  Highway Research Program. The project i s  
proposed t o  be ti t 1  ed " I nnova t i ve  and A1 ternate Bond and Insurance Coverage 
f o r  Highway Construct ion Contracts." We support  t h i s  i n i t i a t i v e ,  and i f  
funded, we hope t h a t  i t  w i l l  provide meaningful  in format ion  which may be 
used t o  m i t i g a t e  t h e  bonding problem. 

W i  11 i am A. Wesman 

Attachment 
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