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TRAINING OBJECTIVES

To enable participants to:

e Understand and apply a preventive team
approach to ensuring nondiscrimination
in all programs or activities of DOT
recipients.

e Identify major activities/decisions and
address Title VI issues in each phase of
project advancement including the Motor
Carrier Safety Assistance Program.

e Understand the roles and responsibilities
of program and civil rights officials in a
team approach.



INTEGRATION OF TITLE VI
IN THE PROCESS

2> ACTION: Follow discussion with
handout.

e Traditional vs. Preventive approaches to
Title VI Program Implementation.

e Approach initiated in Region 6 may be
called “Systematic Inter-Disciplinary

g




TRAINING OVERVIEW

> ACTION: Introduce yourself and tell us

:

what you expect from course.
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TRAINING OVERVIEW

2 ACTION: Review Training Materials

- Training Course Outline

- Notebook, ‘“Preventing Discrimination in the
Federal Aid Program: A Systematic Inter-
Disciplinary Approach”

- Compliance Officer’s Manual




TRAINING OVERVIEW

2> ACTION: Review Training Materials,
(continued)

- Booklet, “Community Impact Assessment”’

- Handout, “Integration of Title VI and
Highway Process”

- Handout, “Nondiscrimination Case Studies

- Handout, *““Title VI Inquiry - Arizo
for Law in the Public Interest”



TRAINING OVERVIEW

> ACTION: Review Training Materials,
(continued)

- Handout, “Processing Complaints of
Discrimination under Title VI of the

Civil Rights Act of 1964

- Handout, ‘““Data Collection/Analysis for
Addressing Title VI & Environmental
Justice in the Long Range Planning
Process”

— Course Evaluation Questionnaire
— Attendance Roster



TRAINING OVERVIEW

ACTION: Form Teams
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LEADING CHANGE
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SITUATIONAL AWARENESS

GETTING THERE
s SEE THE BIG PICTURE

= KNOW WHAT’S AROUND YOU




SITUATIONAL AWARENESS
GETTING THERE

m IDENTIFY SPECIFIC OBJECTIVE OF
PROGRAM {Civil Rights Programs,

Planning, Project Development, Right of
Way, Construction, Research, MCSAP}

m ASSESS YOUR ACTIVITIES/
POLICIES/PROGRAM AGAINST
OBJECTIVE.

m USE INFORMATION TO
LEAD/CREATE CHANGE.



THE SUCCESS OF FAILURE

e LEARN FROM FAILURE
e DON’T FEAR FAILURE

e TRY AGAIN BUT USE KNOWLEDGH /
OBTAINED FROM FAILURE

e LEAD CHANGE!!! —
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TITLE Vi

e “No person in the United States shall, on
the grounds of race, color, or national
origin, be excluded from participation in,
be denied the benefits of, or be subjected
to discrimination under any program or
activity receiving Federal financial
assistance.”

ACTION: As a Team, Develop
Objective Statement




23 U.S.C. 324

® “No person shall on the ground of sex be
excluded from participation in, be denied
the benefits of, or be subjected to
discrimination under any program or
activity receiving Federal assistance
under this title or carried on under this
title.”



SECTION 504 -
REHABILITATION ACT OF
1973, 29 U.S.C. 790

e “No qualified handicapped person shall,
solely by reason of his handicap, be
excluded from participation in, be denied
the benefits of, or be subjected to
discrimination under any program or
activity that receives or benefits from
Federal financial assistance.”




THE AGE DISCRIMINATION
ACT OF 1975, 42 U.S.C.
6101

e “No person 1n the United States shall, on the
basis of age, be excluded from participation
in, be denied the benefits of, or be subjected
to discrimination under, any program or
activity receiving Federal financial
assistance.”



TITLE VI - Continued

e Employment generally not covered under
Title VI.

e Title VI covers employment when:

— The primary purpose of federal
assistance is to provide employment or

— Discrimination in employment leads to
discrimination in services or benefits.



THE CIVIL RIGHTS ACT OF

1964-Major Titles
e Title I-Voting Rights

e Title II-Public Accommodations (hotels,
restaurants, gas stations)

e Title III-Public Facilities

e Title IV-Public Schools (Desegregation)
e Title V-Commission on Civil Rights

e Title VI- Programs & Activities

e Title VII-Fair Employment

e Title VIII-Registration and Voting




AUTHORITIES_I h

e Title VI of the Civil Rights Act of 1964
became law on July 2, 1964.

— Initially prohibited discrimination in
Federally assisted programs.

e DOT issued implementing regulations on
June 18, 1970 {49 CFR 21}

- Require Affirmative Action

- Require recipients to execute Title VI
assurance as condition of Federal aid.



AUTHORITIES-Continued

e Standard DOT Title VI Assurance
Commits Recipient to:

- Comply with Title VI

_ Include Title VI Provisions in its
contracts.

s Appendix A-All Contracts

s Appendix A provides for sanctions for
non-complying contractors, including
withholding payments and
cancellation, termination or suspension
of the contract.



AUTHORITIES-Continued

- Appendix B-Deeds Transferring
Property

- Appendix C-Deeds, Leases, Permits for
further transter of property acquired or
improved for construction or use of or
access to space on, over, or under
property acquired.



AUTHORITIES-Continued

e FHWA Title VI Regulations {23 CFR
200}

— Issued December 10, 1976

— Include guidelines for implementing Title
VI Programs and conducting Title VI
reviews.

— Provide for correction of deficiencies
uncovered by FHWA within 90 days.

- Require recipients to conduct annual
reviews of their various programs.



AUTHORITIES-Continued

e FHWA Title VI Regulations Require;

— Recipient to establish civil rights unit
with adequate staff to implement all civil
rights requirements.

- Development of complaint processing
procedures and investigations by trained
personnel.



AUTHORITIES-Continued

e FHWA Title VI Regulations Require;

- Development of data collection
procedures to 1dentify participants and
beneficiaries of programs (relocatees,
impacted citizens, affected communities).

— Annual submittal of Title VI Plan and
Report of Accomplishment and Goals
for following year.




AUTHORITIES-Continued

e Federal-Aid Project Agreement

— The Di1vision Administrator and the State
should agree on a format.

- Requires State to comply with Title 23,
the regulations implementing Title 23,

and the policies and procedures
established by the FHWA.

— State must also comply with all other
applicable Federal laws and regulations.



AUTHORITIES-Continued

e Required Contract Provisions, Federal-
A1d Construction Contracts (Form FHWA
1273, Section 1., Paragraph 3 and Section
I1., Paragraph 8.)

_ Prohibits discrimination in selection
and retention of subcontractors and
material suppliers.

_ Provides for the termination of the
contract.

e State Approved Title VI Program
Document



AUTHORITIES-Continued

e Executive Order 12898, “Federal Actions to
Address Environmental Justice in Minority
Populations and Low-Income Populations”-Signed

February 1994.

- Requires identification of high and adverse
human health or environmental effects of
programs, policies and activities on minority
and low-income populations.

e DOT Order 5680.1, Released April 15, 1997,
establishes policies to promote the principles of
Environmental Justice by incorporating those
principles in all DOT programs.



THE PLANNING PROCESS
e Under ISTEA-Metropolitan & Statewide.

e Multi-modal.

e Joint FHWA & FTA oversight.

e Transportation Plan & TIP/STIP.
e Proactive public involvement.

¢ Financial plan.

e Linkage between planning &
environmental considerations.

e 20 year horizon on State & MPO Plans.
e Continuous process.
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THE PLANNING PROCESS -
METROPOLITAN PLANNING

e Metropolitan Planning required since
1962-3C Planning Process (Cooperative,
Continuous and Comprehensive)

e Cooperative effort - State, MPO &




THE PLANNING PROCESS -
STATEWIDE PLANNING.

e New under ISTEA.

e State must cooperate/coordinate with
planning partners.

¢ Different air quality connection.
e Can be policy plan.
e Not fiscally constrained.

e Focus for transportation decision
making.



THE PLANNING PROCESS -
PLANS & PROJECTS

e Project genesis should be planning
process.

e Federally funded projects in
metropolitan areas must be in plans.

e Transportation system is context.

e Focus is mobility, access & community
goals.



THE PLANNING PROCESS -
PLANNING & SEE FACTORS

e Social, economic & environmental
factors.

e Analysis of transportation problems in
communlty context. E
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THE PLANNING PROCESS -
PROGRAMS

e Transportation Improvement Program
(TIP).

- 3 year focus.

- Project specific.

- State (STIP) and Metropolitan (TIP).
- Financial plan.

- Public Involvement.



THE PLANNING PROCESS -
PROGRAMS

e Consistent with Metropolitan Area Plan.
e Updated every two years.

e Amendments.

e Air quality.

e Approved by MPO & Governor.

e STIP approved by FHWA & FTA.



THE PLANNING PROCESS -
PUBLIC INVOLVEMENT

e Two way communication incorporating
public views, concerns & issues into
decision making.

e Designed to fit local circumstances.
e Performance not process oriented.

¢ Ensure involvement of transportation
disadvantaged.



THE PLANNING PROCESS -
KEY POINTS

e Public Involvement.

— Should be able to demonstrate analysis
of community profile.

- Focus for system & community trade-
offs.

- Should be able to articulate key issues
including social impacts.

- Process not guarantee.



TITLE VI ISSUES - PLANNING &
PROGRAMMING

e Is there effective public involvement process
& participation?
- Recognition of unique &/or key
community context.

- Mechanisms for reaching & involving
minority community.

— Availability & accessibility of information.
— Multiple mechanisms for involving public.
— Accessibility of process.



TITLE VI ISSUES - PLANNING &
PROGRAMMING

e How effectively is citizen input
considered?

e Equitable provision of transportation
facilities & services.

e Coordination with sovereign Indian
tribal governments.

e Off-setting impacts across investments.



TITLE VI ISSUES - PLANNING &
PROGRAMMING

¢ Documenting consideration & analysis of
issues?

- Community description.
- Ethnic & racial profile.
- Income distribution.

- Transportation service availability &
accessibility.



TITLE VI ISSUES - PLANNING &
PROGRAMMING

e How are project priorities, impacts &
benefits addressed?

e Is there adequate analysis of SEE effects?

e Is there an open participation in
contracting for key studies & activities?

e How are revisions & updates handled?

> ACTION: Review Handout, ““Data
collection/analysis for Addressing Title
VI & Environmental Justice in the Long
Range Planning Process”



THE PROCESS-PROJECT
DEVELOPMENT

e Phase between Planning and
Construction.

e Determination of SEE effects made

pursuant to National Environmental
Policy Act of 1969.

e Continues where Planning stopped and
goes through design, right-of-way, and
construction.



THE PROCESS-PROJECT
DEVELOPMENT, Cont'd.

e State DOT’s perform analysis and
prepare environmental document with
FHWA assistance and oversight

e Open and collaborative.
e Public interest decision making.

e Potential for impacts determine degree of
needed analysis.



PROJECT DEVELOPMENT
IDENTIFICATION/ ANALYSIS OF SEE FACTORS

SIGNIFICANT IMPACT




THE PROCESS - PROJECT
DEVELOPMENT, Cont'd.

e Categorical Exclusion (CE)
(23 CFR 771.117)
— Not an environmental document.

- Represents determination that project
will have no significant SEE impacts.



THE PROCESS - PROJECT

DEVELOPMENT , Cont'd.
e CE Examples

— Utility installations, bicycle/pedestrian
lanes, fencing, signs, pavement
markings, small passenger shelters,
traffic signals, railroad warning
devices, emergency repairs, rest area
improvements, minor modification or
reconstruction on essentially same
alignment or location, etc.

- Specifications, acquire rights-of-way and
advertise project for construction.



THE PROCESS-PROJECT
DEVELOPMENT, Cont'd.

e Environmental Assessment (EA)

- May require consideration of one or
two alternatives including no-build.

- Prepared when significance of impacts
not known or clearly established.

¢ Finding of No Significant Impact
(FONSI)

- Prepared if EA reflects no significant
impact.



THE PROCESS-PROJECT
DEVELOPMENT, Cont'd.

e Environmental Impact Statement (EIS)

- Projects with significant impact on the
environment.

- Requires;
= Consideration of all reasonable
alternatives, including no-build.
= In-depth analysis of SEE effects.

= Preparation of Notice of Intent
(NOI), Draft EIS (DEIS), Final EIS
and Record of Decision (ROD).



THE PROCESS-PROJECT

DEVELOPMENT, Cont'd.
e DEIS should identify;

- Location of project.
- Population makeup.

e FEIS should identify preferred
alternative.
- Adoption of FEIS by FHWA constitutes

approval of location and major design
features.

- State may develop final engineering design
plans and specifications, acquire rights of
way & advertise project for construction.



THE PROCESS-PROJECT
DEVELOPMENT, Cont'd.

¢ End product is a decision on location and
design.

e Decision document: CE, FONSI, ROD.



TITLE VI ISSUES-PROJECT
DEVELOPMENT

e Is public involvement adequate?.
- Early and continuous.
- Appropriate community outreach.

- Feedback to community during the
process.

e Are public hearing requirements
satisfied?

— Informal v. formal.
- Open forum public hearing format.



TITLE VI ISSUES-PROJECT
DEVELOPMENT, Cont'd.

e Is there adequate identification of SEE
impacts?
- Beneficial Impacts
mIncreased access to facilities/services

= Upgrading of affected communities.




TITLE VI ISSUES-PROJECT
DEVELOPMENT, Cont'd.

e Is there adequate identification of SEE
impacts?
- Adverse Impacts

= Diminished access to
facilities/services.

= Disruption of community cohesion.

= Disruption of people, businesses and
farms.

= Changes in tax base and property
values.



TITLE VI ISSUES--PROJECT
DEVELOPMENT, Cont'd.

e Is there equitable mitigation of impacts?
- Sequencing of mitigation (CEQ
regulation)
- Identify in CE, EA, EIS.

-~ Commitments in CE, FONSI, ROD are
binding.



TITLE VI ISSUES-PROJECT
DEVELOPMENT, Cont'd. @

e Examples of mitigation.

- Restoration of circulation and pedestrian

N [ONE WAy 3

- Relocation assistance and advisory services,
replacement housing and moving payments
for displaced families and businesses.

- Maximum retention of existing vegetation in
grading plans for ramp and right-of-way
areas.

— Provision for last resort housing.



TITLE VI ISSUES-PROJECT
DEVELOPMENT, Cont'd

: :
e Examples of mitigation.

— Traffic control.

- Traffic signalization and street lighting
improvements.

- Employment, training, and contractlng
opportunities.

_ Noise barriers and buffer zones.
- Landscaping



THE PROCESS-RIGHT OF
WAY

e Appraisal/Appraisal Review
- Provides basis for payment.
— Estimate of fair market value, an
opinion.
- Fee appraisers may be used.
— All appraisals must be reviewed.



THE PROCESS-RIGHT OF
WAY

e Negotiations/Acquisition
- Sensitive, involves direct contact with public.

- Agency required to make prompt written
offer for full amount believed to be just
compensation.

- Agency required to make every effort to
acquire property by negotiation.
— Coercion prohibited.

- Condemnation proceedings available if
agreement not reached.



THE PROCESS-RIGHT OF
WAY

e Relocation Assistance and Payments

=2

_ Written notices ===
= General information on relocation
program

= Notice of relocation eligibility
= 90 day notice
- Relocation services
- Replacement dwelling prior to dis!acement
- Replacement housing payments
- Moving and related expenses



THE PROCESS-RIGHT OF
WAY

e Property Management
(Refers to managing property acquired for
highway purposes.)
— Activities
= Selection of management firms/demolition
contractors
= Property lease/rental r
= Disposition of improvements/right of way s
= Management of airspace



TITLE VI ISSUES-RIGHT OF
WAY

e Appraisal/Appraisal Review
— Use of fee appraisers
- Selection of comparables
- Adjustments to subject
- Severance/consequential damages
- Minimum payments



TITLE VI ISSUES-RIGHT OF
WAY

e Relocation Assistance and"Payments
- Degree of relocation services provided
— Selection of replacement housing
- Decent, safe and sanitary inspections
— Personal contacts



TITLE VI ISSUES-RIGHT OF
WAY

e Property Management
— Selection of contractors/firms
— Determination of rent amounts
— Procurement of bids

f

_ Mainten rent
.
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THE PROCESS-
CONSTRUCTION

e Execution of Project Agreement
(Approval of PS&E, Authorization to
Proceed & Obligation of Funds).

e Advertising for bids.
e Contract award.

e Subcontract approvals.

e Monitoring of work.
e Implementation of mitigation measures.
¢ Final inspection and acceptance.



TITLE VI ISSUES-  «
o
e.

|

CONSTRUCTION

e Incorporation of contract provisio

e Monitoring/inspection of work by §
e Impact mitigation

- Safety through construction zo&
- Noise and air impacts
- Employment and contracting goals

e Prequalification, bonding, licensing
requirements



TITLE VI ISSUES-
CONSTRUCTION

e Approval of subcontracts.

e Approval of plan changes, supplemental
agreements.

e Assessment of sanctions
- Liquidated damages
- Withholding payment
— Suspension/termination of contract
- Decertification
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MOTOR CARRIER
PROGRAMS

e To Enhance the Safe Transportation of

Property and Passengers by Commercial
Motor Vehicle

e Motor Carrier Safety State Programs:

— Motor Carrier Safety Assistance Program
(MCSAP)

— *Commercial Driver’s License Program
— *Size and Weight Program

— *No Zone Program
(*No Federal Funds)



Motor Carrier Safety

Assistance Program
A State-Federal Partnership That Works

e STAA of 1982

— Initial MCSAP Authorization. Grants for
Program Development & Implementation

— Activities 1983 - 1987: NAS Inspections; SN;
SRs.

— Inspections increased >72%; Fatal Crash
Rate < 3.5 - 3.7 (per Mill. CMYV Miles
Traveled).



Motor Carrier Safety
Assistance Program

e CMVSA of 1986
— Reauthorize MCSAP thru 1991

— Introduces CDL, “Serious CDL Violations”
& Sanctions

— Fatal CMYV Crash Rate Declines from 3.8 - 2.9
(per mill. CMV Miles Traveled).



Motor Carrier Safety
Assistance Program

e ISTEA
— Reauthorize MCAP thru 1997

— CMYV Traffic Enforcement (Detection &
Enforcement of CMV Moving violations).

— NGA Data Collection L& Movement to
Performance Base Implementation

— Public Outreach & Education (No-Zone).

— CMYV Fatal Crash Rate hovers ~2.6 (per 100
mill. CMV Miles Traveled).



Motor Carrier Safety
Assistance Program

e TRANSPORTATION EQUITY ACT
(TEA-21)
— Reauthorize MCSAP thru 2003.

— Increases Funds to carry out ‘“Performance
Based” Implementation

— State Specific Flexibility (Inspections;
Improved Data Collection; Traffic
Enforcement; PE; CRs).

— Search to stimulate next “bump downward” of
CMYV Fatal Crash Rate




Motor Carrier Safety
Assistance Program

e NATIONAL PROGRAM ELEMENTS
OF MCSAP

— Driver/Vehicle Inspections
— Safety Net

— Traffic Enforcement

— Public Education

— Compliance Reviews



Motor Carrier Safety
Assistance Program
e OBJECTIVE

— To reduce number and severity of accidents
and hazardous materials incidents involving
CMYVs by substantially increasing level of
nationally uniform inspection &
enforcement activity.

= Enforce State traffic laws & regulations designed
to promote safe operation of CMVs.

= Provide grants to States to enhance safety.
= Provide grants to States to educate the public.



Motor Carrier Safety
Assistance Program
e VEHICLE & DRIVER INSPECTION

— Ensure regular inspection & repair of trucks
& buses.

— Interstate commerce vehicles must pass
inspection.

— Inspection standard developed by
Commercial Vehicle Safety Alliance.

— Motor Carriers:
= Maintain drivers inspection report.

= Require a post-trip inspection report.



Motor Carrier Safety
Assistance Program

e COMMERCIAL DRIVER’S LICENSE
(CDL) PROGRAM

— Ensure drivers have one license & 1s qualified
to operate the vehicle.

e PUBLIC AWARENESS GRANTS

— National campaign to educate the motoring
public.

— Mechanism to reduce negative attitudes.

— Awareness of Federal/State initiatives t reduce
# of traffic crashes & deaths.



Motor Carrier Safety

Assistance Program

e MOTOR CARRIER RESEARCH
PROGRAM

— Support high-priority national problem areas.
— Examine new technologies.

— Evaluate commercial drivers & vehicles.
— Perform special tests.

— Provide data for regulations.

— May 1nvolve: hazardous material movement,
vehicle inspections & maintenance, carrier
assessment & compliance reviews, tax &
registration uniformity, and size & weight.



Motor Carrier Program

Issues

e SELECTION OF VEHICLES & DRIVERS FOR
SAFETY INSPECTIONS

e SELECTION OF MO’
COMPLIANCE REV

[OR CARRIERS FOR
EWS

e ADMINISTRATION OF CDL PROGRAM

e SELECTION OF
CONSULTANTS/UNIVERSITIES FOR
RESEARCH PROGRAMS

e RECIP

ENT EMPLOYM

RESULTS IN DISPARA’
e ADMINISTRATION OF FEDERAL & STATE

LAW

ENT PRACTICE
'E TREATMENT




ROLES & RESPONSIBILITIES

e Within context of Interdisciplinary Team

- Traditional approach involved all disciplines
working only within their respective
discipline.

- Traditional approach involved little or no
systematic communication.

- Team approach involves Civil Rights and
Program Personnel working togethe




ROLES AND

RESPONSIBILITIES
e PROGRAM PERSONNEL

- Personnel in various program areas such as;
= Planning
= Design

by

= Safety

= Environment
= Right of Way
= Legal

= Construction
= Research

s OMC



ROLES AND
RESPONSIBILITIES, Cont'd.

e CIVIL RIGHTS/TITLE VI OFFICIALS

— Jointly w/Program Personnel develop
and deliver Technical Assistance

= Training

m Guidelines

= Interpretations

m Environmental Program Review
s Annual Work Plan Preparation



ROLES AND
RESPONSIBILITIES, Cont'd.

— Technical Assistance (continued)
m Complaint Procedures

m Assist in identification of Title VI
impacts of proposed projects.

= Assist in identification of mitigation
measures.



ROLES AND
RESPONSIBILITIES, Cont’d.

e Jointly With Program Personnel
Develop and Conduct Program Oversight

1 Conduct Title VI Program reviews
or participate w/Program Officials.

s Determine Title VI Compliance.

= Review Title VI Plans.
= Monitor deficiency correction.



ROLES AND
RESPONSIBILITIES, Cont'd.

- Program Oversight (continued)
= Report accomplishments.
= Process complaints.

e Program Personnel

- Ensure Title VI requirements considered
and addressed in program areas.

- Inform Title VI Officials of Title VI Problem
areas and complaints.

- Notify Title VI Officials of Title VI findings
from routine program reviews.



DOCUMENTATION

e Generally, routine correspondence
reflecting Title VI/Environmental Justice
issues identification and consideration
will suffice.

e Program review reports focusing on Title
VI or including Tit
method.




TITLE VI PLAN
DEVELOPMENT

e Major Plan Components
- Statement of Policy
- Organization and Staffing of Civil Rights
Unit
— Title VI Monitoring/Review Process
- Compliance Procedures
— Title VI Assurances
— Accomplishment Report
- Annual Work Plan

— List of State policies, manuals, directives
applicable to Title VI



PROCESSING COMPLAINTS

> ACTION: Review and discuss handout,
“Processing Complaints of
Discrimination Under Title VI of the
Civil Rights Act of 1964”

e A structured/organized, team approach is
critical to effective complaints processing.

e The Law

e The Process
— Authorities

_ Determination of Jurisdiction

_ Action



CREATING A SYSTEMATIC
INTER-DISCIPLINARY
APPROACH TO TITLE VI OF
CIVIL RIGHTS ACT OF 1964

A STRATEGY



TOP MANAGEMENT

SUPPORT &
e Convince your CAO @:% a
| (.

- Approach is proactive vs. reactive.

- Reduces State’s vulnerability.

- Reduces chance of program/project
delays or disruptions.

— Builds credibility for State in public’s
eye.

- Involves all disciplines/creates team
approach and improves quality.




CREATE INTER-
DISCIPLINARY TEAM

e Brief program office heads on inter-
disciplinary approach.

e Ask each program office to designate
Title VI Liaison to serve on Title VI
Team.

e Issue notice under CAQO’s signature
announcing the team, its objective and
identifying team members.



PROGRAM ASSESSMENT

e Conduct first team meeting.

e Ask team to review current Title VI Plan
Document

e Ask team to assess status of
transportation program in State.

e Identify areas of vulnerability and/or
need.

e Prioritize areas of vulnerability.



PREPARE PLAN

e Formulate strategies to address areas of
vulnerability.

e Prioritize strategies.

e Make necessary revisions to Title VI Plan
Document

e Develop Work Plan.

e Establish roles and responsibilities.
e Act on plan.

e Periodically assess plan.

e Adjust as necessary.



MAINTENANCE

e Maintain awareness.
e Meet periodically.
e Ensure training continues.

Yy
-

® Assess.

e Evaluate.




e Another Perspective--Key Considerations
e Data Collection

- Identify affected populations, communities.

- Identify target for delivery of information.
~ Identify sources of input.

e Distribution & Types of Systems,
Facilities & Projects

— Identify beneficiaries.
— Identify exclusion.
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e Public Involvement

— At all phases.
- During all activities.

- Systematic/ongoing.

e Identification of Impacts

- Adverse.
- Beneficial.
- Disproportionately high.
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¢ Elimination/Mitigation of Impacts &
Enhancements

e Employment/Contracting Opportunities




SHOW TIME

“ " RUE COLORS”




COURSE EVALUATION
(Payback!)

ACTION: Tell us about course by
commenting on the followmg P’

- What did we do right?
- What can we do better" -y ,ﬂ
-~ How can we do better? '-|-

- Any other comments or recommendatlons

ACTION: Turn in your evaluation.



EL FIN (THE END)

¥ THANK YOU VERY MUCH!!!

"




PREVENTING DISCRIMINATION IN THE FEDERAL
AID PROGRAM: A SYSTEMATIC
INTERDISCIPLINARY APPROACH
Tab 2

Federal-Aid Highway Programs



Introduction

Nomdiscrimimatiomn

The focal point of nondiscrimination law is Title VI
of the Civil Rights Act of 1964, which prohibits dis-
crimination on the basis of race, color, or national ori-
gin. However, the broader application of nondiscrimi-
nation law may be found in other statutes, regulations
and executive orders. Discrimination based on sex is
prehibited by Section 324 of the Federal-Aid Highway
Act, which is the enabling legislation for the Federal
Highway Administration (FHWA). The Uniform Reloca-
tion Assistance and Real Property Acquisition Policies
Act of 1970 prohibits unfair and inequitable treatment
of persons as a result of projects which are undertaken
with Federal financial assistance. Section 504 of the
Rehabilitation Act of 1973 prohibits discrimination on
the basis of disability as does the Americans with
Disabilities Act of 1990 (ADA). The ADA also prohibits
discrimination in the provision of access to public
buildings, and it requires that nonconforming rest stops
be made accessible by wheelchair. Age discrimination
is prohibited by the Age Discrimination Act of 1975.
The Civil Rights Restoration Act of 1987 clarified the
intent of Title VI to include all programs and activities
of Federal-aid recipients and contractors whether those
programs and activities are federally funded or not.

In addition to these statutory authorities, Executive
Order 12898, “Federal Actions to Address Environmen-
tal Justice in Minority Populations and Low-Income
Populations,” signed in February of 1994, requires Fed-
eral agencies to achieve environmental justice as part
of its mission by identifying disproportionately high
and adverse human health or environmental effects of
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its programs, policies, and activities on minority and
low-income populations. 1t is the intent of FHWA to
carry out its environmental justice responsibilities as
part of its overall nondiscrimination program.

Due to the broad scope and extensive number of
nondiscrimindtion laws, most civil rights and program
personnel have had difficulty in keeping up with, as
well as understanding how nondiscrimination require-
ments apply to their daily program activities. Just as
often, civil rights and program personnel are unable to
keep up with the changes in the Federal-aid highway
process, especially since the inception of the
Intermodal Surface Transportation Efficiency Act of
1991 (ISTEA). Title VI issues may arise during any
phase of the Federal-aid program.

If Title VI issues are not recognized, they cannot be
addressed by program personnel. Decisions made
could violate Title VI and adversely affect the lives of
people. Findings of discrimination can also result in
costly disruptions to the Federal-aid program. In one
State, for example, a finding of discrimination by the
U.S. Department of Transportation, based on a com-
plaint, delayed construction of a major urban freeway.

The purpose of this manual is to describe the vari-
ous elements of the Federal-aid program in order to .
ensure that all nondiscriminatory requirements are
identified and considered in advance of any decision-
making activities. A coordinated and cooperative
approach by program and civil rights specialists is
essential.
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Federal-Add Highway Prograns

The following wnarrative describes the Federal-aid

highway program. It is primarily for the guidance of
Federal and State Civil Rights personnel as well as
Federal and State program personnel since both groups
are charged with the effective execution of nondiscrim-
ination laws and regulations relating to the Federal-aid
bighway process. The information and ferms used in
this guide may vary from State to State. Therefore, ques-
tions regarding how the Federal-aid highway process is
carried out in any particular State should be divected to
appropriate program area personnel. It should further
serve as an opportunity for Civil Rights personnel and
program area personnel _fo work closely in carrying
ot their mutual nondiscrimination program responsi-
bilities.

I. THE PLANNING PROCESS

A. Generadl

There are various analyses and studies which are

completed in the process of developing an efficient
transportation plan. States have the primary responsi-
bility for preparing and maintaining the statewide plan
and the Statewide Transportation Improvement
Program (STIP). Many Metropolitan Planning
Organizations (MPQO) have their own staff which per-
form most of the technical work. Other MPOs rely on
a consortium of State and local government staff to per-
form the necessary technical analyses. In the smaller
urban areas, the State may do the analyses for the
MPO. Occasionally, when MPOs do not have the capa-
bilities, consultants may be hired to conduct planning
studies, traffic studies, corridor studies, or other highly
technical work.

Major changes were made in the planning process
by ISTEA. The changes are reflected in the imple-
menting rules 23 Code of Federal Regulations (CFR)
450, jointly published by FHWA and the Federal Transit
Administration (FTA) in the October 28, 1993, Federal
Register. Subpart B covers statewide planning and
Subpart C covers metropolitan planning. Related regu-
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lations are in 23 CFR 500 dealing with Management and
Monitoring Systems and in 40 CFR 51 and 93, dealing
with air quality conformity. Implementation of the
Federal planning requirements is a cooperative process
involving several key agencies. The FTA and FHWA
jointly oversee the planning process.

B. Statewide Planning

A statewide transportation planning process is now
required. There was no requirement for statewide
planning prior to ISTEA. The statewide transportation
planning process produces long-range intermodal
statewide transportation plans and short-range pro-
grams of projects. The decision-making effort for this_
process is open for input from a variety of participants
and any others who wish to be involved. The short-
range program of projects is called a STIP and must
include at least all projects proposed to be funded by
Title 23 or FTA funds. The ISTEA and the rules contain
a list of 23 factors that must be considered in the-
statewide planning process. - The 23 factors are listed
here and at 23 CFR 450.208. ) . B

23 Factors Considered in the Statetwide
Planning Process

1. The transportation needs (strategies and other”
results) identified through the management systems
required by 23 United States Code (U.S.C.) 303 (modl—
fied by the National Highway System).

2. Any Federal, State, or local energy use goals
objectives, programs, or requirements.

3. Strategies for incorporating bicycle transportation
facilities and pedestrian walkways in appropriate pro-
jects throughout the State.

4. International border crossings and access to ports,
airports, intermodal transportation facilities, major
freight distribution routes, national parks, recreation
and scenic areas, monuments and historic sites, and
military installations.

5. The transportation needs of nonmetropolitan
areas (areas outside of MPO planning boundaries)_
through a process that includes consultation with local
elected officials with jurisdiction over transportation.
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6. Any metropolitan area plan developed pursuant
to 23 U.S.C. 134 and Section 8§ of the Federal Transit
Act, 49 U.S.C. app. 1607.

7. Connection between metropolitan planning areas
within the State and with metropolitan planning areas
in other States. :

8. Recreational travel and tourism;

9. Any State plan developed pursuant to the Federal
Water Pollution Control Act, 33 U.S.C. 1251 et seq. (and
in addition to plans pursuant to the Coastal Zone
Management Act).

10. Transportation system management and invest-
ment strategies designed to make the most efficient use
of existing transportation facilities (including consider-
ation of all transportation modes).

11. The overall social, economic, energy, and envi-
ronmental effects of transportation decisions (including
housing and community development effects and
effects on the human, natural, and. manmade environ-
ments).

12. Methods to reduce traffic corigéstion and to pre-
vent traffic congestion from developing in areas where
it does not yet occur, including methods which reduce
motor vehicle travel, particularly single-occupant motor
vehicle travel.

13. Methods to expand and enhance appropriate
transit services and to increase the use of such services
(including commuter rail).

14. The effect of transportation decisions on land
use and land development, including the need for con-
sistency between transportation decision-making and
the provisions of all applicable short-range and long-
range land use and development plans (analyses
should include projections of economic, demographic,
environmental protection, growth management and
land use activities consistent with development goals
and transportation demand projections).

15. Strategies for identifying and implementing trans-
portation enhancements where appropriate throughout
the State. - T

16. The use of innovative mechanisms for financing
projects, including value-capture pricing, tolls, and
congestion pricing.

17. Preservation of rights-of-way for construction of
future transportation projects, including identification
of unused rights-of-way which may be needed for
future transportation corridors, identification of those
corridors for which action is most needed to prevent
destruction or loss (including strategies for preventing
loss of rights-of-way).

18. Long-range needs of the State transportation
system for movement of persons and goods.

19. Methods to enhance the efficient movement of
commercial motor vehicles.
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20." The use of 7life—cycle costs in the design and
engineering of bridges, tunnels, or pavements. —

21. The coordination of transportation plans and
programs developed for metropolitan planning areas of
the State under 23 U.S.C. 134 and Section 8 of the
Federal Transit Act with the statewide transportation
plans and progranis developed under this subpart, and
the reconciliation of such plans and programs as nec-
essary to ensure connectivity within transportation
systems.

and local roads that support rural economic growth
and tourism development, Federal agency renewable
resources mandgefent, and multipurpose land man--
agement practices, including recreation development. _.

23. The concerns of Indian tibal governments
having jurisdiction over lands within the boundaries
of the State. T o

C. Mefropolitan Planning

The planning process that has been required since
the 1962 Highway Act has been greatly enhanced by
ISTEA. Just like the statewide planning process, the
metropolitan planning process must produce a long-
range plan and transportation improvement program
(TIP) that includes at least all projects that are to be
Title 23- or FTA-funded and all others involving an
FHWA or FTA approval action. Financial considera-
tions, movement of environmental considerations into”
the planning process, etc., are emphasized in the ISTEA
and in the implementing rules. The ISTEA and its rules
contain a list of 15 factors that must be considered in
the metropolitan planning process. The National
Highway Designation Act of 1995 added a sixteenth
item referred to_as Recreational Travel and Tourisni
These factors are listed below and in 23 CFR 450.316....

16 Factors Considered in the
Metropolitan Planning Process

1. Preservation of existing transportation facilities
and, where practical, ways to meet transportation
needs by using existing transportation facilities more
efficiently. '

2. Consistency of transportation planning with
applicable Federal, State, and local energy conservation
programs, goals, and objectives.

3. The need to relieve congestion and prevent con-
gestion from occuiring where it does not yet occur
including:

(a) The consideration of congestion management
strategies or actions which improve the mobility of
people and goods in all phases of the planning
process; and
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(b) In Transportation Management Areas, a conges-
tion management system that provides for effective
management of new and existing transportation facili-
ties through the use of travel demand reduction and
operation management strategies (e.g., various ele-
ments of Intelligent Transportation Systems) shall be
developed in accordance with Section 450.320.

4. The likely effect of transportation policy decisions
on land use and development and the consistency of
transportation plans and programs with the provisions
of all applicable short- and long-term land use and
development plans. The analysis should include pro-
jections of metropolitan planning area economic,
demographic, environmental protection, growth man-
agement, and land use activities consistent with
metropolitan and local/central city development goals
(community, economic, housing, etc.), and projections
of potential transportation demands based on the inter-
related level of activity in these areas.

5. Programming of expenditures for transportation
enhancement activities as required under 23 U.S.C. 133,

6. The effects of all transportation projects to be
undertaken within the metropolitan planning area,
without regard to the source of funding (the analysis
shall consider the effectiveness, cost effectiveness, and
financing of alternative investments in meeting
transportation demands and supporting the overall effi-
ciency and effectiveness of transportation system per-
formance and related impacts on community/central
city goals regarding social and ecoriomic development,
housing, and employment).

7. International border crossings and access to ports,
airports, intermodal transportation facilities, major
freight distribution routes, national parks, recreation
areas, monuments and historic sites, and military instal-
lations (supporting technical efforts should provide an
analysis of goods and services movement problem
areas, as determined in cooperation with appropriate
private sector involvement, including, but not limited
to, addressing interconnected transportation access and
service needs of intermodal facilities).;

8. Connectivity of roads within metropolitan plan-
ning areas with roads outside of those areas;

9. Transportation needs identified through the use of
the management systems required under 23 U.S.C. 303
(strategies identified under each management system
will be analyzed during the development of the trans-
portation plan, including its financial component, for
possible inclusion in the metropolitan plan and TIP).

10. Preservation of rights-of-way for construction of
future transportation projects, including future trans-
portation cortidors.

11. Enhancement of the efficient movement of
freight.
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12. The use of life-cycle costs in the design and engi-
neering of bridges, tunnels, or pavement (operating
and maintenance costs must be considered in analyz-
ing transportation alternatives).

13. The overall social, economic, energy; and envi-
ronmental effects of transportation decisions (including
consideration of the effects and impacts of the plan on
the human, natural and man-made environment such
as housing, employment and community development,
consultation with appropriate resource and permit
agencies to ensure early and continued coordination.
with environmental resource protection and manage-
ment plans, and appropriate emphasis on transporta-
tion related air quality problems in support of the
requirements of 23 U.S.C. 109(h), and section 14 of the
Federal Transit Act (49 U.S.C.1610), section 4(f) of the'
DOT Act (49 U.S.C. 303) and section 174(b) of the
Clean Air Act (42 U.S.C. 7504(b)).

14. Expansion, enhancement, and mcreased use of
transit services. -
15. _Capital
increased security in transit systems.

investments that would result in

16. Tourism and recreation. o

Long-range plans frame the State’s long-rafige trans-
portation goals and objectives for the State and/or
region. Projects should be identified and programmed
on the STIP and ultimately implemented. The projects
implemented from the STIP should be in line with the
goals and objectives identified in the long-range plan.

Projects are placed on the STIP or TIP through a
cooperativé process involving the State DOT, MPOs,
and transit operators. Project priorities are established
in the TIP development process and revised through
procedures that meet the project selection stipulations”
in 23 US.C. 134 and 135 for the various funding
categories. An implementing agency then advances
projects from the approved STIP. -

D. Potential Title VI Issues and
Suggested Mitigation of Adverse
Impacts

Plans and programs have the potential of being
discriminatory in more subtle ways than projects. The_
major area of impact by plans and programs is through
decisions which identify one or more planned
improvements over other options. This consequence
may result from procedures and processes that shut a
group out of the process, or from the failure to-
consider the impacts of various transportation system
alternatives and programs of projects on one or more—
identified groups. To the extent that plans and pro-
grams include proposed improvements with dispropos-
tionate beneficial impacts or reflect decision processes
that exclude certain groups, the long-term agenda for
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transportation improvements may be inappropriately
biased. This could lead to project implementation that
is inconsistent with nondiscrimination requirements.
The actual impacts may only be experienced as
projects are implemented. The planning process
represents a comprehensive perspective from which to
assess the potential consequences of developing and
operating the transportation system.

Issue:

1. Whetber there is effective public involvement/
participation.

Under ISTEA, planners and dec151onmakers have a
great deal of flexibility in shaping a State or metropol-
itan region’s transportation system. Public involvement
is a2 key source of input for these planning and pro-
gramming decisions during the planning process.

Inadequate efforts to reach and involve minority
groups during the planning process can result in
denying minorities the opportunity to participate in
public decisions on transportation systems and projects
directly affecting them.

Public involvement in transportation planning and
programming is performance based. This means that
the FHWA-FTA joint planning regulations do not have
detailed specifications as to how the public, including
minorities, are to be involved in statewide or metro-
politan planning. Instead, the Federal agencies give
performance specifications for public involvement
processes in the joint planning regulations (23 CFR 450,
Sections 212 and 316). States and MPOs then develop
detailed public involvement processes custom tailored
for local conditions. The processes describe in detail
how the public is—provided the_ opportunity to be
involved in the development and approval of trans-
portation plans, State and MPO transportation improve-
ment programs, major transportation investment
studies, and the annual formal public meetings
required in transportation management areas. The
public participates in the development of the public
involvement processes. At a minimum there fs a
45-day public review period before adoption of public
involvement approaches. The 45-day public review of
draft public involvement processes should be adver-
tised in minority media and minority comment sought
through contact with minority spokespersons.

The FHWA and FTA field staff give technical assis-
tance to MPOs and statewide planning units during
development of their public involvement processes.
Proactive approaches should provide adequate oppor-
tunity for minority involvement in the development of
the processes. Statewide or metropolitan planners can
achieve involvement through contacts with minority
group leaders, focus group discussions, and workshop
format public meetings. Focus groups can identify fac-
tors hindering participation by minorities, as well as

explore their concerns in depth. Workshop meetings
in minority communities can solicit ideas as to how
minority persons would like to participate. The FHWA
program staff advocate these activities best through
contact with the metropolitan or statewide planning
staff responsible for public involvement. Contact
should be conducted in coordination with FHWA and
FTA planning staff. Minority groups should be included
in all aspects of the planning and programming process
to support decisionmaking which is sensitive to com-
munity impacts and concerns.

Statewide and metropolitan planning staff responsi--
ble for public involvement should review the public
involvement process operation in terms of local minor-
ity groups’ participation. The public involvement
effort should be sensitive to the following questions
and information related to them. -

¢ Are minority media appropriately included in all
notification processes for public meetings or pub- .
lic review of agency documents?

» Are contacts with minority groups or leaders used
appropriately to identify information needs and
planning/programming issues of concern? Focu$
group discussions are also useful in exploring
minority issues in depth.

« Is technical information available in formats and at
places and times conducive to review by minori-
ties? This may require provision of information to
sight-impaired persons, non-English speakers, or
to persons without extensive formal schooling.

e Are persons traditionally underserved by trans-
portation systems such as low-income or minori-
ties actively sought out for involvement? This
active effort goes beyond merely offering a pas--
sive opportunity to comment to those who seea
notice in a newspaper of general circulation.
Often, it is neécessary to translate bureaucratic doc-
uments into lay language and to describe why
minorities and other groups should be interested
in participation. Another effective approach is to
use a neutral facilitator to encourage minority per-
sons at public meetings to participate actively.
Some MPQOs have used minority citizens advisory
committees to foster minority participation.
Meetings held in minority areas in the evening
encourage minority atténdance at far higher levels
than meetings in downtown offices during the
day.

* Do meeting formats encourage participation by
minorities or Americans with disabilities? Less
formal meetings are far less intimidating, e.g., cir-
culating at an open house and asking agency staff
one-on-one about plans or programs. Informal
discussions provide information tactfully to per-
sons who -read with difficulty. Contribution of
comments in one-on-one settings facilitates com-
menting by all, including minorities.
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Mitigation:

—Obtain participation from those most directly
impacted;

—Contact minority community leaders, organizations,
media;

—Consider availability of information (time, place,
language, educational level),

—Conduct adequate number of meetings and
hearings;

—Citizen advisory commlttees and

~Appropriate meeting location, time, day of week,
and atmosphere.

2. Whether input from minority groups/persons is
seriously considered.

Failing to seriously consider comments by minority
groups/persons may be discriminatory. When public
agencies receive comments towards the end of the plan
or TIP preparation, members of the public may feel
that commenting is futile because the agency position
is obvious. Consequently, comments tend to be very
critical and unconstructive. On the agency side, there
is commitment to the work invested in draft plans and
programs. In responding to comments, agencies then
tend to focus on explaining why public comments can-
not be implemented. Collaborative task forces are
effective ways to reassure public citizens that they can
influence decisionmaking. The use of newsletters is
also an effective medium to provide information to
minority communities or groups on how past input has
been considered and to continue soliciting their
involvement.

Anticipatory and supportive review of the metro-
politan and statewide public involvement processes
can ensure Title VI compliance. There are three review
processes required under the joint planning
regulations:

« All MPOs and State DOTS must periodically

review metropolitan or statewide public involve-
ment processes to ensure that full and open
access is provided. Civil rights staff may assist
MPOs and State DOTs specifically with ways to
address minority part1c1pat1on during these
reviews. :

e The FHWA and FTA conduct regular certification
reviews in MPOs with populations in excess of
200,000. The certification reviews cover compli-
ance with all provisions of the metropolitan plan-
ning regulations including public involvement.
The FHWA and FTA review public involvement
processes in other MPOs, as necessary. Civil rights
staff may seek to participate in these reviews and
may address minority participation.

+ The FHWA and FTA make a planning finding on
statewide planning processes including the public
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involvement process at least every 2 years. Title
VI compliance is an identified part of the finding,
and civil rights staff can provide input to the
finding.

Mitigation:

—Actively demonstrate consideration of community
input via newsletters, letters, leaflets, or whatever
medium that will potentially reach the target
group/audience.

3. Whether there is coovdination with Indian tribal
governments in statewide metropolitan transporta- -
tion planning.

The projects which usually have the greatest poten-
tial for discriminatory impacts are those within metro-
politan areas that involve large numbers of relocations
and/or community disruption., However, some rural
projects also have potential for discrimination, espe-
cially those impacting Native Americans. Furthermore,
users of the system, rural or metropolitan, may be
adversely impacted by its development, operation,
and/or maintenance. Hence; it is very important that
special efforts are made to reach out to those segments
of society that have been traditionally underserved
during the planning process to secure their input.

It is necessary for States and MPOs to provide
opportunity for active involvement of Indian tribal gov-
ernments in statewide and metropolitan transportation
planning and programming. However, when planning
for the involvement of Indian tribal governments, it is
important for agency staff to recognize and be sensitive
to tribal customs and to the nationally recognized sov-
ereignty of tribal governments. Tribal governments
should be actively solicited to participate in the devel-
opment of metropolitan and State plans and programs
as independent government bodies rather than as spe-
cific minority groups. The coordination activities with
Indian tribal governments should reflect the following:

e Early involvement.

e Timely information exchange. — S

» Adequate notice. o -

» Consideration of input.

Mitigation:

—Establish better/effective relationships with Ind1an
tribal governments.

laws that govern their various sovereign nations. ~ )

4. Whether data collection/analysis is adequate.

The information that is collected and analyzed dur-
ing the planning process is critical to the development
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of studies and the decisions that are to be reached dur-
ing project development. It is essential that data col-
lection and analysis reflect the metropohtan area and
appropriately address:

¢ Community boundaries.
¢ Racial and ethnic make up.

¢ Income levels, property taxes, etc..

e Community services, schools hosp1tals shoppmg

areas.

Mitigaiion:

Forms, surveys, and other data collection methods
designed to obtain the following information:

—Description of community boundaries;
—Racial/ethnic makeup;
—Income levels, tax base; and

—Community services, schools, hospitals, shopping,
public safety.

5. Whether Social, Economic, and Environmental (SEE)
effects and impacts bave been identified and
described.

In order to ensure a balanced view of the SEE effects
of the planning process, the utilization of a systematic
interdisciplinary approach is recommended. The use
of a coordinated effort by various disciplines working
together can more easily identify all the SEE effects and
propose possible mitigation options. The thrust of the
overall decisionmaking process is ‘making transporta-
tion decisions which are sensitive to and address com-
munity impacts.

Mitigation:
—Systematic interdisciplinary approach, and

—~Public involvement techniques such as minority
citizen advisory committees,

6. Whether contracting opportunities for planning
studies, corridor studies, or other work bave been
provided to minorities and women.

Consultants may be hired to conduct planning stud-
ies, corridor studies, or other highly technical work.
Efforts should be made to ensure that minority- and
women-owned businesses have. opportumt1es to bid on
and undertake these studies. -

Mitigation:

—Outreach efforts to minority and women-owned
businesses and minority institutions of higher
education.
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il. THE PROJECT DEVELOPMENT
PROCESS

A. General

The term project development refers to the process
of a highway or transit project in which the environ-
mental study necessary for the National Environmental
Policy Act (NEPA) compliance is performed. The NEPA
of 1969 is the foundation of the project development
process as described in 23 CFR 771, the FHWA/FTA ~
joint environmental regulation. The NEPA requires that
all Federal agencies examine and disclose the possible
and likely effects of their actions on the human envi-
ronment. The FHWA uses the term human environ-
ment in its broadest sense to include neighborhoods,
communities, and natural ecosystems. Effects on the
human environment similarly include a broad array of
impacts including direct physical effects to air, water, -
and land as well as less quantifiable effects, such as
impacts to cultural resources, community life, and land
use patterns.

For highway projects, the State Departments of
Transportation petform this analysis and prepare an
environmental document with the FHWA’s assistance
and oversight. Final approval of the process is the
responsibility of the FHWA. Environmental compliance
requires consideration of all possible SEE effects of a~
proposed project and seeks to ensure that the decisions
made are in the best public interest. During this
process, data and information on project alternatives
and related environmental effects are collected and
analyzed. The goal of this process is to develop a
complete understanding of the existing and future envi-
ronmental conditions and the possible effects of a pro-’
posed project in order to make the best project deci-
sion in terms of meeting the intended transportation.
need, the goals of an area or community, and for pro-
tection and enhancement of the environment. Often
the project decision requires that the project be modi-
fied to avoid or minimize impacts to sensitive resources
identified during the environmental studies. At other
times, mitigation measures are made part of the
proposal. Furthermore, it is FHWA policy to seek
opportunities to ‘go beyond traditional mitigation and
implement innovative enhancement measures to help
the project fit harmoniously within the community and
the natural environs.

Consideration. of existing environmental conditions
and the potential for a proposed project to negatively
or positively affect or impact the human environment
actually begins much earlier with the statewide and
metropolitan planning processes. (See discussion in
previous section relating to planning). The project
development process begins where planning ends and
is continued through all other developmental phases,
such as, final design, and right-of-way acquisition. ~
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Consideration of environmental effects is necessary
for any project that proposes to use Federal funds, or
which could require another action by the
Administration (such as an Interstate system access

approval) regardless of the size, type, cost, or purpose

of the project. Different levels of environmental doc-
umentation and processing are available to satisfy the
project development and NEPA compliance process
for a particular project. The level of documentation or
process selected depends on the significance of the
environmental impacts which are directly, or indirectly
the result of a project. Documentation and processing
options are referred to as “classes of actions” in the
FHWA/FTA environmental regulation. They are
Environmental Impact Statements (Class 1), Categorical
Exclusions (Class II), and Environmental Assessments
(Class IID.

B. Environmental Impact Statement
(EIS)

An EIS is prepared when it is determined through
the planning process; environmental studies, public
involvement, and coordination with other Federal,
State, and local agencies that the project will have a sig-
nificant impact on the environment. An EIS is typical-
ly prepared for new freeway projects and for highways
of four or more lanes on a new location. The EIS
process is the most involved, detailed, demanding, and
formal type of process and document. It is also the
least commonly used processing option for NEPA com-
pliance in the project development process. The EIS
requires a detailed and thorough consideration of all
reasonable alternatives, including the no-build alterna-
tive; indepth analysis of the SEE effects that are associ-
ated with the alternatives; and involvement of the pub-
lic and other Federal, State, and local agencies, not only
in the process, but in the decisions related to the selec-
tion of a preferred alternative. The EIS process requires
the preparation of a Notice of Intent (NOI), a Draft
Environmental Impact Statement (DEIS), a Final
Environmental Impact Statement (FEIS), and a Record
of Decision (ROD). )

The NOI is a notice published in the Federal Register
that indicates that the FHWA is proposing to prepare
and EIS. The NOI summarizes the purpose of the pro-
ject, the range of alternative solutions to be studied, an
known impacts or issues. The NOI is issued as part of
a process, known as scoping, that attempts to identify
issues, impacts, interests, alternatives, and analytical
methods to be employed. Scoping involves engaging
members of the general public, interested organiza-
tions, and affected agencies early in the project
development process, so that issues can be identified
and addressed systematically as the DEIS is being
developed.

The DEIS should identify the location of the project,
the makeup of the population and other characteristics
of the affected neighborhoods or communities, the esti-
mated number of residences and businesses that will
be affected, and other potential and probable impacts
for each alternative being considered. The DEIS
should also present a detailed and thorough discussion
of the analysis of all reasonable alternatives and the
related SEE impacts and outline all measures to mitigate
any adverse impacts.

The FEIS identifies the preferred alternative, pro-
vides a basis for comparison of the various alternatives
considered, and describes mitigation measuf@s likely to
be implemented. After the FEIS has been available for
public comment for at least 30 days, the FHWA issues
a ROD that explains the basis for the decision and
describes any commitments that will be adhered to in
implementing the project. The adoption of the FEIS
and signing of the ROD by FHWA constitutes approval
of the location and major design features.” After the
ROD is sighed, the State may be authorized to proceed
with development of the final engineering design plans
and specifications; acquire rights-of-way; and advertise
the project for receipt of construction bids. -

C. Categorical Exclusion (CE)

The CE is probably the most commonly used envi-
ronmental processing option. The CE is not an envi-
ronmental document, but a determination that a project
will have no significant individual or cumulative SEE
impacts. Therefore, there is no requirement for the
preparation of an environmental document (EA or EIS),
although environmental studies may be under-
taken to support that the CE determination is proper. A
list of project types that have been determined to meet
the CE criteria and to have no significant impacts aré
provided in 23 CFR 771.117(c) and (d). Some of these
activities, for example, are: utility installations; bicycle
and pedestrian lanes, paths and facilities; installation of
fencing, signs, and pavement markings; small passen-
ger shelters; traffic signals; railroad warning devices;
emergency repairs; improvements to rest areas and
truck weigh stations; reconstruction or modification of
an existing bridge structure on essentially the same
alignment or location; minor modifications of an exist-
ing highway; and highway safety or traffic operation
improvement projects. o

D. Environmental Assessment (EA)

The EA is prepared for projects when the signifi-
cance of the impacts are not known or clearly estab-
lished. Projects that are not categorical exclusions and
do not obviously require an EIS will require the prepa-
ration of an EA to determine the significance of the
impacts and whether an EIS should be prepared. The
amount of information and degree of analysis that



Chapter 1

should be performed and included in an EA will
depend on the size, type, location, number of reason-
able alternatives, potential for significant impacts, and
other factors of the project.

The EA should identify the location of the project,
the makeup of the population and other characteristics
of the affected neighborhoods or communities, the esti-
mated number of residences and businesses that will
be affected, and other potential and probable impacts
for each alternative being considered. The EA may
only require that one or two alternatives be considered,
including the no-build alternative.

If the analysis of the SEE impacts, along with appro- .

priate interagency coordination and public involve-
ment, indicate that the action will not have any direct,
indirect, or cumulative significant impacts, a Finding of
No Significant Impact (FONSD) is prepared. The FONSI
will finalize the EA process, document the decisions,
and explain why the impacts are not considered to be
significant. However, if it appear$ that there will be
significant impacts, 2 NOI will be published in the
Federal Register and a DEIS will be prepared.

In the cases where an EA is prepared, the preferred
alternative may or may not be indicated as part of the
analysis. The EA usually will focus the analysis on a
preferred alternative but defer selection until it is deter-
mined whether or not an EIS will be needed.

All of the above environmental documents require
FHWA. concurrence and adoption.

E. Selection

A preferred alternative will be selected from the
range of alternatives presented in the DEIS or EA. The
decision and selection of a preferred alternative should
be based on how well the alternative will solve the
transportation problems and meet the stated purpose
and need identified . and defined in the planning
process. The potential for avoiding and minimizing
SEE impacts that are likely to result from the imple-
mentation of a given alternative, must be considered
for any proposed alternative regardless of its ability to
satisfy the purpose and need or meet the transportation
goals of a given area.

The preferred alternative will usually not be identi-
fied in the DEIS, and selection of a preferred alterna-
tive will be deferred until the results of the analysis are
completely understood and the public has had an
opportunity to comment. The decision will be docu-
mented in the FEIS.

Approval of the FEIS and subsequent ROD, or
preparation of a FONSI by FHWA constitutes accep-
tance of the general project location and major design
elements as described in the environmental documents.
After completion of the project development process,
the State may be authorized to proceed with develop-
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ment of the final engineering design plans and specifi-
cations, acquire rights-of-way and advertise the project
for receipt of consfruction bids.

F. Potential Title VI Issues and
Suggested Mifigation of Adverse
Impacts

The environmental study of project alternatives and
impacts must include the consideration of mitigation
measures for unavoidable impacts. Mitigation mea-
sures and other agreements that are made as part of the
decision-making process must be documented and
implemented. All projects and environmental studies,
whether a CE, EA, or EIS, must include mitigation for
environmental impacts regardless of significance.
Environmeéntal commitments, such as noise barriers,
joint use facilities, replacement housing and others
should be monitored to assure that these mitigative
measures are included in the design plans, and the
construction of the project.

Mitigation measures are provided to minimize the
adverse impacts_of a project. They may be identified
in general terms during the planning process. Specific
measures are identified in the Environmental Impact
Statement during the project development phase and
should be monitored during the remaining phases of_
the highway process. Some of mitigative measures are
as follows: :

e Restoration of circulation and pedestrian patterns
for disrupted communities.

¢ Provision of relocation assistance and advisory
services, replacement housing and payments for
moving displaced families and businesses.

* Provision for maximum retention of existing trees
and shrubs. included in grading plans for ramp
areas and along right-of-way.

¢ Provision for last resort housing.
¢ Provision of traffic control.

e Improvements in traffic agnahzaﬁon and street
lighting. -

e Establishment of priorities for employment, train-
ing and contracting opportunities for residents of
the affected community.

* Provision of noise barriers and buffer zones.
e Provision of landscaping.

e Functional replacement of publicly-owned facili-
ties displaced by the project.

¢ Coordination with community development agen-
cies to implement jointly funded initiatives.
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Issues:

1. Whether public involvement was adequately solicited
and considered.

The public involvement performance specifications

appear in the FHWA regulations implementing the
NEPA process (23 CFR 771.111(h)). The FHWA
approves all State public involvement/public hearing
procedures. The FTA has a different public involve-
ment process under 23 CFR 771.111(1). Currently, the
two agencies are discussing the possibility of revising
the procedures to unify their environmental regulations
and to include public involvement. The chief differ-
ence between public involvement during planning/
programming and during project development is that a
public hearing or the opportunity for a public hearing
is required for certain projects as described in the reg-
ulations. Public hearings are scheduled late in project
development just after release of the draft environmen-
tal impact statement or environmental assessment. This
is before the decision-making reflected in the final
environmental documents.

Just as in the planning and programming processes,
the FHWA staff gives technical assistance to State high-
way agencies SHA’s during development of their pub-
lic involvement processes. Approaches to ensure ade-
quate minority participation are similar to those dis-
cussed in public involvement processes in statewide
and metropolitan planning, with the exception that
public involvement is not required during development

of public involvement procedures under the NEPA

Process. LT , o ,

The required public hearing (or opportunity for a
public hearing) has often focused too much attention
on a single public involvement event. Many SHA’s
agencies have supplemented hearings with public
meetings; however, meeting formats tended to be
formal like a public hearing. Public involvement is far
more effective if it is scheduled early and continuously
during project development and contact with the pub-
lic is kept informal. Many SHA’s now use the open
forum public hearing format in which people gather
information through an informal open house and make
comments for the record one-on-one to a recorder.
Under this format, a far higher percentage of hearing
attendees make comments than under the traditional
public hearing format.

Public involvement in project development is part of
the NEPA process. Under ISTEA, FHWA retains over-
sight of the environmental process for all Federally-
funded highway projects, including Surface
Transportation Program projects. Division staff period-
ically observe selected public meetings and public
hearings, particularly for controversial projects. Civil
rights staff may also observe public meetings and pub-
lic hearings. The section on Proactive Approaches
under Public Involvement Processes in Statewide and
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Metropolitan Planning outlines specific items to
observe. Observation of early meetings for projects
with impacts in minority areas is more effective since
technical assistance to the SHA on minority participa-
tion can then affect subsequent public involvement
activities. A public hearing is very late in the project
development process to discover that minority partici-
pation is low to non-existent.

Some division offices regularly conduct program
reviews, including reviews of public involvement. Civil
rights staff should provide themselves with the oppor-
tunity to participate in such reviews. ’ —

Mitigation:

—Develop a public involvement program, during the

planning stage and continue during the project
development process, to meet the needs of a
particular community (e.g., minority, disabled,
elderly).

—Use. newsletters, speakers bureaus, and media to
provide a consistent flow of information on project
development status. _

—Provide opportunity for public hearing after release
of the DEIS or EA.

~Focus outreach on appropriate conmmunity to
ensure involvement.

—Use informal contact which is more effective than
a formal atmosphere for a public hearing.

—Experiment with informal open forum public hear-
ing formats; allowing one-on-one comments to a
recorder,

2. Whether SEE impacts were adequately identified.

The treatment of impacts to individuals, neighbor-
hoods, and communities in environmental documents
sometimes does not allow decisionmakers to focus on
the issues of greatest concern to members of the com-
munity. As a result, avoidance, minimization, and mit-
igation strategies are not developed until after political
action, administrative complaints, or lawsuits have
focused attention and urgency on the real issues.
Effective public involvement and agency coordination
efforts can identify these concerns prior to the prepa-
ration of a DEIS or EA, so that appropriate analysis can
be undertaken to assess the severity of the impacts and
the potential for mitigation. The FHWA’s 1996 hand-
book, Community Impact Assessment: A Quick
Reference for Transportation, provides a framework for
evaluating impacts to people. -

Mitigation:

—Identify beneficial impacts such as increased access
to facilities/services and upgrading of affected
communities.
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—Identify adverse impacts such as:
e Diminished access to facilities/services;
e Disruption of community cohesion;

» Disruption of people, businesses, and farms;

Changes in tax base and property values
Traffic; o ’

Noise;

e Relocation of residences and businesses; and

Diminished quality of the water, air, or natural
environment used by residents.

—Develop mitigation and enhancement strategies
based on public involvement and agency
coordination. :

3. Whether the potential for disproportionate or dis-
criminatory impacts bas been adequately addressed.

Project teams sometimes think that because there is
no discriminatory intent on the highway agency’s part,
it is self evident that impacts of the various alternatives
under consideration are not discriminatory or do not
fall disproportionately on a particular segment of soci-
ety. This can be a faulty assumption on some
projects—an assumption that can lead to misunder-
standings and mistrust. Therefore, it is important to be
aware of the signs that a potentially discriminatory sit-
uation might exist. Such signs include:

e Demographics profiles that show whether the
impacted population has a concentration of
minority individuals;

e A history of impacts from governmental projects
on a particular minority group or community in
the project area. This might include not just high-
ways projects but other governmental projects as
well; and

e Complaints or assertions of disproportionate
impacts that are unveiled during public involve-
ment activities. )

Mitigation:

—Community impact assessments should include
compilation and analysis of demographic data,
including breakdowns by characteristics protected
under Title VI and related statutes;

—The project team should become aware of other
actions that have occurred in the impacted area and
of how these actions were perceived by members
of the community;

—The project team should effectively utilize public
involvement techniques to identify issues of dis-
criminatory potential as early as possible in the
project development process; and

~The project team should study avoidance, mini-

mization, mitigation, and enhancement strategies,
working with the affected community on the
specifics as a definite proposal begins to. take
shape.

1. RIGHT-OF-WAY

A. General

While the project development phase of the high-
way process is in_progress, the right-of-way phase is
initiated. Title VI requirements of nondiscrimination
apply during all phases of the right-of-way process (See
49 CFR, Part 21 in Appendix C). Certain activities, such
as preparation of an abstract of title and consideration
of hardship and protective buying, may be underway
while the environmental documents are being
processed. The design work must be finished and, if
people are affected, relocation planning must be com-
pleted before proceeding with actions which will cause
displacement. Right-of-way functional activities
include appraisal of all properties to be purchased,
negotiation with the property owners, acquisition of
the property, management of the property acquired,
relocation of people and businesses, and the adjust-
ment of utilities. Replacement housing must be made
available to all displaced persons before FHWA
authorizes advertising for construction bids.  After
right-of-way has been obtained and upon completion
of the project development phase, the construction
phase may begin.

B. Appraisals

Right-of-way activity involves appraisal of properties
that are impacted by highway construction. The
appraisal provides the basis for payment to a property
owWner. -

The appraiser estimates the fair market value of real
property on the basis of objective information and
analysis. Objectivity requires that data collection, analy-
sis, and reconciliation be conducted in an unbiased
manner. -

The estimate of fair market value must reflect mar-
ket activity. It represents the price that a property
would sell for under typical circumstances. The
appraisal presumes that no undue pressure exists for
either the buyer or seller.

The appraisal examines and considers all legal and
relevant issues that may influence the value of a par-
ticular property. The appraisal is prepared by an
appraiser who must act independently and impartially.

Appraisal activity must comply with Title VI,
Nondiscrimination in Federally Assisted Programs and
Title VII, Equal Employment Opportunity when Federal
funds are used for a highway project.
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When contract appraisers are hired, the contracting
and assignment process must be done without restric-
tion as to race, color, national origin, sex, age, or dis-
ability. Available and qualified minority and/or disad-
vantaged appraisers must be included in the hiring
process. Excessive qualifications standards may impose
unacceptable barriers.

Information gathering, analysis and reporting must
be objective, without regard to race, color, national
origin, sex, age, or disability.

Scme examples of how appraisal reports may reflect
bias are by including unfounded statements, inappro-
priate data, prejudicial analysis or misleading conclu-
sions. Such practices are unethical and illegal. The
same concerns may apply to appraisal review reports.

C. Appraiser Qualifications

Each SHA has minimum appraisal education and
experience requirements. All States have State apprais-
er certification and licensing. In some States these may
be mandatory, in others, voluntary. Agencies may pre-
qualify appraisers for inclusion on an approved list
according to minimum requirements.

Outreach activities such as on-the-job training and
subcontracting through qualified firms may be encour-
aged for Disadvantaged Business Enterprises (DBEs)
that cannot meet the qualification requirements.

D. Acquisition

Acquisition is one of the most sensitive parts of an
Agency's effort in the construction of a highway since
it involves direct personal contact with the public and
may have a substantial impact on people’s lives.

To complete the acquisition process, an agency must
fulfill the following requirements by law:

1. Make a prompt written offer to the property
owner for the full amount the agency believes is just
compensation.

2. Provide the owner with the offer in a written
statement that must include the amount established by

the agency as just compensation along with a summa--

ry of the basis for the offer.

3. Before requiring the property owner to surrender
possession of their property, the agency shall pay the
agreed purchase price or deposit with the court, for the
benefit of the owner, an amount no less than the
Agency's approved appraisal of the fair market value or
the court award of compensation determined in the
condemnation proceeding for the property.

4. Offer to acquire any uneconomic remnants.

The offers to purchase property are established by
appraisals and are generally made in person. The
agency must make every reasonable effort to acquire
the property by negotiation. The owner must be given
reasonable opportunity to consider the Agency's offer
and to present any information that is considered rele-
vant to determining the property’s value. -

When an agreement on the sale of the property can-
not be reached, the agency can institute formal con-
demnation proceedings to acquire the property by
exercising the power of eminent domain. -

After a settlement has been reached with the prop-
erty owner either through negotiation or condemna-
tion, the agency prepares the necessary documents.
required by law for transferring the title tozclose the
transaction. This function is handled by the Agency's.
staff attorney, fee attorney, or other qualified person.
The transfer may require the payment of some inci-
dental expenses by the owner. These incidental
expenses are generally reimbursable by the agency.

E. Relocation

To meet Title VI requirements, all relocation services—
and payments must be provided without discrimina—~—
tion. In determining the location of replacement prop-
erties made available to the displacee, the State must
also ensure that the selection process is conducted
without discrimination. Contracts for providing reloca-
tion services must contain the provisions of Appendix
A of the Title VI Assurances.

Persons who are required to move from their homes
for a Federal or federally-assisted project must be pro--
vided advisory assistance by State Highway Agencies in__
relocating "to decent, safe, and sanitary replacement
dwellings. Owners and tenants of displaced busi-
nesses, farms, and non-profit organizations are to be_
provided similar assistance in obtaining suitable
replacement properties. B

Advisory assistance includes those measures and
services necessary to determine the relocation needs
and preferences of persons displaced and an explana--
tion of the relocation payments and other assistance for.
which such persons may be eligible. Assistance also
includes providing current and continuous information”
on the availability, purchase prices, and rental costs of
comparable dwellings or suitable replacement proper-
ties for businesses, farms or non-profit organizations. —

Relocation benefits provided to displacees includes
the provision of relocation payments. Examples of
such payments include replacement housing payments,
rental supplements, moving cost payments, and busi-
ness reestablishment expense reimbursement.

When comparable replacement housing is not avail-_
able, or is not available within the financial means of
the person displaced, the State may provide such hous--
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ing under Last Resort Housing provisions. Methods of
providing housing under this provision may include
,but are not limited to, the following:

1. A replacement housing payment in excess of
statutory limits. .

2. Rehabilitation of an
dwelling.

existing replacement

3. Construction of a new replacement dwelling.
4. Providing a direct loan.

5. Purchase of land and/or the replacement dwelling
by the displacing agency and a subsequent sale or
lease to the displaced person.

6. Removal of barriers to handicapped displacees.

7. Where cost effective, change in status of displacee
from tenant to owner.

In addition to prohibitions against discrimination,
the relocation regulations also provide affirmative pro-
visions to ensure equal treatment of displacees and to
ensure that assistance will be given to those in special
need. Examples of these provisions are as follows:

e When possible, without the expenditure of a
larger payment than is necessary to relocate to
comparable housing, minorities will be given the
opportunity to relocate to replacement dwellings
not located in areas of minority concentration, that
are within their financial means.

e All persons, especially the elderly and disabled
,shall be offered transportation to inspect housing
to which they are referred.

F. Property Management

Property management refers to managing and
administering property acquired for highway purposes
so that the public interest is served. This property is
often called highway airspace and is defined as that
space located above, at, or below the highway's estab-
lished guideline, lying within the approved right-of-
way limits. Lands acquired for a highway project that

are no longer needed for highway or transportation use -

are called excess property.

Property management involves a variety of respon-
sibilities that include the rental and/or clearance of
improvements from the highway right-of-way, access
control to the highway facility, the lease of highway air-
space, and the disposal of excess property.

The Federal policies for administering the property
management program apply to all State and political
subdivisions that manage highway real property
acquired with Federal funds.

G. Special Righi-of-way Program
Areas

There are several special program areas where the
Office” of Real Estate Services has responsibilities.
These programs are the Outdoor Advertising Controls,
Functional Replacement, and Right-of-Way Research.

The Outdoor Advertising program involves the con-
trol of billboard signs along controlled highways out-
side of the highway limits. States are responsible for
the removal of illegal and nonconforming signs as
determined by State law.

The Functional Replacement program was devel-
oped to provide a method of acquiring and compen-
sating for publicly owned property providing essential
public service. Through this program publicly owned
land and/or improvements may be functionally
replaced with a facility of equivalent functional utility
to that acquired for the highway project. Examples of
the public properties replaced under this program are
schools, police and fire stations, and local parks.

H. Potential Title VI Issues and
Suggested Mitigation of Adverse
Impacis

Appraisal/Appraisal Review Issues:
1. Whether there is diversification in the use of
appraisers.

Mitigation: Expand the pool of qualified fee
appraisers via aggressive outreach.

2. Whether the selection of comparable sales and
rental properties reflects discrimination and
stereotypes. -
Mitigation: Maximize quality of appraisal

reviews (training, selection of
fee/staff appraisers, qualified review
appraisers, etc.).

3. Whether adjustments to the comparable sales and
rental properties reflect discrimination.

Mitigation: Same as above.

4. Whether there is consistency in the determmatxon
of severance/consequential damages.

Mitigation: Same as above.

Negotiation/Acquisition Issues:

1. Whether every effort was made to negotiate for
required property before filing condemnation.
Mitigation: Ensure compliance with regulatory

requirements prior to institution of
condemnation proceedings.
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2. Whether property owners were fully informed of
their rights to receive just compensation for their
property before any donation of such property.
Mitigation: Ensure the parcel record documents

the basis for donations and notifica-
tion of entitlement to just compensa-
tion.

3. Whether the offer was made for the full amount
of the review appraiser's determination of com-
pensation.

Mitigation: Ensure consistency in the implemen-
tation of negotiation procedures.

4. Whether there is consistency in the application of
minimum payment policy.
Mitigation: Ensure that policy is applied uni-
formly from project to project.

Relocation Advisory Assistance and Payment
Issues:

1. Whether relocation advisory assistance was pro-
vided equitably and without discrimination to dis-
placed individuals.

Mitigation: Ensure diversification of relocation
staff, obtain feedback from dis-
placed individuals; conduct appro-
priate needs assessment; conduct
self evaluations, etc.

2. Whether the selection of comparable replacement
housing is fair, consistent, and without discrimi-
nation.

Mitigation: Same as above.

3. Whether decent, safe, and sanitary inspection
standards are consistently applied. '
Mitigation: Training; diversification of staff; self

evaluations, etc.

NN

. Adequacy of personal contacts.

Mitigation: Ensure diversification of relocation
staff; appropriate needs assessment;
sensitivity training; self evaluations,
etc.

Property Management Issues:
1. Whether the determination of rent amounts is
equitable.
Mitigation: Diversification of staff; trammg, self
evaluations, etc.

2. Whether the procurement of bids provides equal
opportunity.
Mitigation: Aggressive outreach; removal of bar-
riers, etc. :
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3. Whether the maintenance of rental properties on

projects is adequate and consistently performed
for all renters.

Mitigation: Self evaluations; tenant feedback
referral services, etc. -

IV. CONSTRUCTION
A. FHWA Approval and Oversight

In the past, our FHWA field offices were tradition-
ally closely involved in the development, approval, and
oversight of Federal-aid construction projects.
However, with the gradual completion of the Interstate
system and the gradual downsizing of our agency,
beginning in the early 1980’s, oversight and approval
actions were becoming more and more our grant recip-
ient's direct responsibility. Prior to the Intermodal
Surface Transportation and Efficiency Act (ISTEA) of
1991, FHWA had already established mechanisms
which began shifting this responsibility. These mecha-
nisms included the use of certification acceptance
plans, secondary road plans, and various other stream-
lining and consolidation efforts to enhance Federal-aid
program delivery. After ISTEA amended 23 US.C,, the
Federal-aid construction program responsibility was
further shifted by giving State highway agencies (SHA)
increased abilities to be exempt from FHWA oversight,
approval, and regulatory compliance on specific cate-
gories of Federal-aid projects. However, any waiver on
regulatory policies were, in general, not applicable
when they pertained to Non-Title 23 matters (i.e., DBE
program, labor compliance, Equal Employment
Opportunity (EEO) provisions, etc.), or pertained to
Title 23 provisions which involved the competitive bid-
ding process. -

States, under ISTEA, now have several optlons
through which they may exempt themselves from
FHWA oversight and/or required FHWA approval
actions. Under these various options the SHA is essen-
tially acting on behalf of the FHWA, adhering to the
many requirements and performing the functions that
were once the direct responsibility of our division field
offices. The following are the options available to the
States and a brief description of each:

. Certifz‘catz’on Accepmnce (CA): 'This option
dures to administer the Federal-aid program
through an approved CA plan. These plans must
be reviewed and approved by FHWA and must
comply with all Title 23 and non-Title 23 statu-
tory requirements. If the CA plan does not
address a particular pertinent FHWA policy, then
the State must follow established FHWA policy.



Chapter 1

s Exempted National Highway System (NHS)
Projects: This option is different from CA in that
States must follow all applicable statutes, regula-
tions, and policies. However, this option is simi-
lar to CA in that many of the approval actions by
FHWA are delegated to the States.

» Exempted Non-NHS Profects: This option allows
States to follow their own policies or procedures,
unless they pertain to non-Title 23 requirements
or Title 23 requirements involving the competitive
bidding process. If State policies or procedures
do not address a particular pertinent FHWA
policy, then the State must follow established
FEHWA. policy.

B. Project Development

The creation of a Federal-aid construction project
begins with field reviews, need assessments, planning,
and preliminary engineering. Once  a project is con-
ceived in general scope, work begins on the prelimi-
nary design to establish appropriate parameters to
address the need or problem within established con-
straints. These constraints can be functional geometric,
environmental, as well as budgetary. Once the design
parameters have been finalized the SHA begins prepa-
ration of the plans, specifications, and estimate (PS&E)
for the project.

C. Federal-aid Contract Provisions

Federal-aid construction contracts contain required
contract provisions, as stipulated in Form FHWA-1273.
The provisions contained in Form FHWA-1273 are gen-
erally applicable to all Federal-aid constructicn projects
and must be made a part of, and physically incorpo-
rated into, all contracts as well as appropriate subcon-
tracts and purchase orders. These required contract
provisions contain requirements that prohibit discrimi-
nation; provide for EEQ; require payment of predeter-
mined minimum wages; stipulate subcontracting
requirements and limitations; mandate compliance with
health and safety standards at the work place, and
require compliance with all appropriate environmental
regulations among the noted provisions. The FHWA-
1273 also contains a number of certification/provision
requirements including non-collusion, lobbying, and
suspension/debarment.

In addition Federal-aid contracts must also contain
Buy America, DBE special program provisions and,
unless exempted by State statute or promulgated by its
own developed provision, must include a standardized
changed-site condition clause. On contracts that stipu-
late specific DBE goals, the successful bidder must

either meet the goals or demonstrate that he/she has-

made a good faith effort to meet them. When there are
no DBE goals specified, the contractor may solicit bids
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from any number of subcontractors, but is required to
provide DBEs the maximum opportunity to participate
in subcontract and procurement bid process whenever
possible. Also on selected Federal-aid contracts, SHAs
can have provisions for on-the-job (OJT) training arnd
Indian preference..

D. Project Authorization and
Advertisement

Competitive bidding by private businesses (i.e. con-
tractors) is basic to the Federal-aid highway construc-
tion program. The intent of this policy is to eliminate
the unfair advantage that public agencies may have
relative to available resources, to provide equal eco-
nomic opportunity for all qualified contractors, and to
permit projects to_be completed at the lowest possible
cost.

A project may only be advertised for bids from
prospective contractors after PS&E approval and pro-
ject authorization to proceed to the construction phase.
This is typically documented through the preparation
of an FHWA Form-1240 (Letter of Authorization) or
adopted equivalent. This authorization to proceed is
based on the following assurances: )

e That all right-of-way clearances, utility, and rail-
road work either have been completed, or that
arrangements have been made for coordination
during construction,

e That all matters involving the relocation of indi-
viduals and families when such circumstances
exist have been properly addressed,

« That all the requirements pertaining to the public
involvement/hearing process and the location and
design approval process have been satisfactorily
addressed,

e That where applicable, required area-wide agency
reviews, requirements and issues (i.e., clearing-
houses) have been accomplished appropriately,
completed, and/or resolved.

All SHA advertising policies and practices must
assure free and open competition. This also relates to
requirements and practices involving the following: =

¢ Licensing, bonding, prequalification and bidding

e Title VI, nondiscrimination assurances with re-
gard to age, race, color, sex, national origin or
disability.

Contracts are normally advertised in newspapers,
tracle journals, or other appropriate media to reach a
wide audience, attract greater attention, and enhance
competition. Normally the minimum advertisement
period is 3 weeks. However, there can be exceptions
when circumstances warrant shorter periods. This
period can also be longer for more complex projects,
especially those with scheduled pre-bid meetings to
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address contractors’ and

questions.

prospective concerns

Addendums to an advertised contract may be issued
to correct plan and/or specification errors or to append
more current contract document items such as revised
wage rate schedules, certified DBE firm lists, etc. The
advertisment period can be extended for up to 10
calendar days in order to give prospective contractors
time to receive addendums, review project changes
and additions, and to correct/change their bid
submissions.

- E. Bid Opening

: The contractors submit sealed bids which are
~ opened at bid opening, often referred to as the “bid let-
ting.” The bid opening is a public forum for the
announcement of all bids, and is the point in time
where the bids are opened and read aloud. The bid
opening is also the time given in the advertisement
period as the last moment that bids can be accepted.
For the bidder, the reading of the bids confirms
whether his/her bid is successful. For the SHA and the
general public, this forum establishes the apparent low
bidder and the range of bids received for the given
project.

Federal policy requires that all bids be opened pub-
licly and read aloud either item-by-item or by total
amount. If a bid is not read, the bidder is to be iden-
tified and the reason for not reading the bid
announced. Reasons for not reading a bid will either
be the result of a bid itself being non-responsive, often
called “irregular,” or a bidder is determined to be not
responsible.

The SHAs bidding documents should clearly iden-
tify those requirements which the bidder must assure
are complied with to make the bid responsive. Rea-
sons for finding a bidder not responsible may include:

e Failure to meet the SHAs qualification require-
ments, or

e Suspension or debarment by a State/Federal
agency.
A successful bid opening should identify the respon-

sible bidder submitting the apparent lowest, responsive
bid.

F. Bonding, Licensing &
Prequalification

Most States require that the contractors submit a
bond (.e., Bid Bond, Payment Bond, Performance
Bond, etc.) or other security with the bid. Upon sub-
mission of bid, the contractor provides a certified check
or negotiable instrument which ensures the contractual
document will be executed in the specified time.
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Generally, contractor qualification, whether prequal-
ification or post qualification, consists of an evaluation
of the contractor’s experience, personnel, equipment,
financial resources, and performance record. If a State
has a prequalification requirement, the evaluation is
normally performed annually. Once deemed prequal- .
ified, a contractor may be further rated for contract
value in a given classification, such as general highway
construction, grading and minor structures, grading and
paving, or miscellaneous specialty items. The informa-
tion required for prequalification may be extensive and
can also serve as a basis for subsequent bid rigging
investigations.

The FHWA does not require the SHAs to implement
procedures or requirements for prequalification, quali- ©
fication, bonding, or licensing, on Federal-aid projects.
However, if the SHAs have such procedures or require- -
ments, they must conform to the FHWA competitive |
bidding policy.

All proposed procedures/requirements/changes are
to be submitted to FHWA for advance approval. No
procedure/requirement may operate to restrict compe-
tition, prevent submission of a bid, or prohibit consid-
eration of a submitted bid from a responsible contrac-
tor, whether resident or non-resident. Thus the
requirements must be uniformly applied to all the con-
tractors (including DBE contractors).

No contractor is to be required to obtain a license
before a submission of a bid or before the bid may be
considered for award of a contract. The SHA may
require licensing of contractors after the bids are
opened, if the requirement is consistent with competi-
tive bidding principles.

In regard to prequalification of contractors, such
requirements may be imposed as a condition for sub-
mission of a bid or award of contract only if there is
sufficient time between the date of advertising and the
date of the bid opening to allow a bidder to obtain the
required prequalification rating.

G. Bid Analysis and Contract Award

The engineer’s estimate should be accurate and
credible, based on realistic current data, and in gen-
eral, kept confidential. The SHA should have written
procedures for justifying the award of a contract, or
rejection of the bids, when the low bid appears exces-
sive. Bid analysis is the process performed to justify
the award or rejection of bids.

A proper bid analysis better assures that good com-
petition and the lowest possible cost were received and
ensures that funds are being used in the most effective
manner. The bid analysis process is an examination of
the unit bid prices for reasonable conformance with the -
engineer’s estimated prices. Beyond the comparison of
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prices, other factors that a bid analysis may consider
include:

¢ Number of bids ,

¢ Distribution or range of the bids

* Geographic location of the bidders

e Urgency of the project

¢ Unbalancing of bids ,

¢ Current market conditions and workloads

s Potential for savings if the project is re-advertised

e Comparison of bid prices with similar projects in
the letting - :

e Justification for significant bid price differences.

Not all these factors need to be considered for bids
that indicate reasonable prices or show good competi-
tion. However, when the low bid exceeds the engi-
neer’s estimate by an unreasonable amount, a more
thorough analysis should be undertaken to justify
award of the contract. In order to justify award of a
contract, a bid analysis should provide answers to the
following questions:

¢ Was competition good?

* Is the project essential and would deferral be con-
trary to public interest?

e Would re-advertisement result in higher bids?
¢ Is there an error in the engineer’s estimate?

Sometime after the bid opening, an award meeting
is scheduled to formalize a contract award determina-
tion. An adequate time frame is required to get the bid
tabulations reproduced and distributed to the appro-
priate personnel within the SHA and FHWA, as applic-
able, for review and award concurrence determinations
prior to the actual award meeting. States vary this
established time frame to award the contract after
opening of bids. However, awards shall be within a
predetermined time limit established by the SHA
and subject to prior concurrence by FHWA. Usually
this time limit is specified in the State’s standard
specifications. ) .

During the award meeting the projects may be
awarded, rejected, or held for further details and study.
If all bids are rejected, the delay is added fo the project
by pushing it back to the re-advertisement stage or
beyond if other changes in the project plans and doc-
uments need to be addressed.

FHWA requires a concurrence in award to a respon-
sible bidder with the lowest responsive bid. FHWA fur-
ther requires the concurrence to be formally docu-
mented in writing and include any qualifying state-
ments concerning the concurrence.
also required in the rejection of the low bidder or the
rejection of all bidders.

Concurrence is’
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H. Notice of Award and Execution of
the Coniract

After the award is made, the contractor is advised by
a “Notice of Award.” A copy of this award is sent to.
the appropriate SHA field office in order that appropri-
ate plans for staffing, supervision, and project control
can be arranged. The Notice of Award, the contract,
and the contracting bonding forms are sent to the con-
tractor for his/her surety company. These executed
documents are to be returned, usually within 15 to 30
calendar days from the date of award, including all evi-
dence of appropriate insurance. If the contractor fails
to execute the contract and file a performance bond
within this allotted timeframe,a cause for annulment of
the award has been established. The proposal guaran-
ty is forfeited to cover liquidated damages. The award
may now be made to the next lowest bidder or
re-advertised as determined by the SHA and concurred
by FHWA.

Immediately following the award, the appropriate
SHA field offices can schedule a preconstruction con--
ference. This conference is typically scheduled 30 cal-
endar days after the award date, which is usually 10
extra calendar days after the Notice of Award period.
The purpose of this conference is to permit advance”
control planning by the State, to permit discussion of.
known and potential major problems before they
occuy, to let the contractor know the scope and status
of agreements, to analyze agreements based on pro-
posed operations, to outline the sequence of opera=—
tions, to coordinate the efforts and schedules of the
agencies concerned, and to introduce department per-
sonnel who will be assigned to the project. The con-..
tractor, his/her superintendent, or his/her authorized
agent are to be present at this conference and are to
present the proposed schedule of work, list of pro=_
posed subcontractors, if any, and a list of suppliers
from whom materials are anticipated to be purchased._
Subcontractors may be invited to attend the recon-
struction conference.

Current FHWA policy requires that the prime con-
tractor perform at least 30 percent of contract work
with its own organization. ~ The SHAs may be more
restrictive and specify a higher percentage if they so
desire. The FHWA further requires each subcontract to
be approved in writing by the SHA. This allows some
control to screen subcontractors that are not qualified
or that may be ineligible (e.g., debarred). It also
assures that all Federal and State requirements will be
included in the subcontract.

At the preconstruction conference or shortly theres
after 2 “Notice to Proceed” is issued to the contractor
once all requirements and forms have been properly
completed by the contractor. This notice stipulates the
date on which it is expected the contractor will begin
the construction and from which date the contract time
will be charged.
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I. Construction Project Administration
and Project Monitoring

Contract time, as well as the construction work itself,
usually begins 10 to 30 calendar days after the date of
the preconstruction conference. This time is given to
the contractor in order to allow him/her adequate time
to mobilize equipment, materials, and personnel. The
time frame can be longer depending on the nature of
the project, particularly if time is needed to order spe-
cialty/custom-manufactured materials.

Once contract time has started, progress payments
can start being received as early as two weeks to one
month into the project’s construction. However, pay-
ments received are a function of the value of work
completed.

Title 23, Section 302 requires the SHAs to be suitably
equipped and organized to carry out the Federal-aid
program. Projects are required to be completed in
accordance with approved plans and specifications,
thereby assigning responsibility to the SHA. Therefore,
it is the responsibility of the SHA to administer a
Federal-aid construction contract.

Adequate construction personnel should be pro-
vided to ensure that quality highways are constructed.
State project engineers and inspecting technicians mon-
itor the construction work to ensure compliance with
the contract plans and specifications. The monitoring
work also includes the sampling and testing of all mate-
rials for acceptance, as well as the monitoring and
enforcement of required mitigative measures included
in the environmental documents and agreements. This
monitoring further includes the labor compliance, EEO
provisions, DBE program requirements, etc.

The FHWA’s role in this phase of a construction pro-
ject can include periodic on-site inspections to monitor
the State’s control of the work or be included as part of
a broader process review. The level of Federal over-
sight/presence will be a function of the extent of
exceptions the State has elected to take (as noted in the
discussion of the first section) and the division offices
stewardship plan.

When construction is completed, final inspections
are made by the State and FHWA, when appropriate. If
the construction is completed in reasonably close con-
formance with the approved plans and specifications,
including all authorized changes and extra work
orders, the State and FHWA can grant final acceptance
of the project.

J. Title VI Federal-aid Construction
Contract Requirements

Federal-aid construction contracts must include pro-
visions which require compliance with Title VI. The
specific contract provision language is included in
Form FHWA-1273. The specific provisions related to
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Title VI are covered under Sections II and III. Form
FHWA-1273, Required Contract Provisions, is a conve-
nient collection of contract provisions and proposal
notices that are required by regulations promulgated by
the FHWA and other Federal agencies. Copies of the
current version of FHWA Form-1273 and FHWA Form—
1273A are included in Appendix F. ) :

The provisions contained in Form FHWA-1273 dre
generally applicable to all Federal-aid construction
projects and must be made a part of, and physically
incorporated into, all contracts as well as appropriate
subcontracts and purchase orders. An alternate format
of the required contract provisions may be used for
projects authorized under Certification = Acceptance
(CA) procedures as well as exempted non-NHS
projects. However, required contract provisions based
on other than Title 23 requirements cannot be changed.

State highway agencies (SHA’s) are not permitted to
modify the provisions of FHWA Form FHWA- 1273.
Minor additions covering State requirements may be
included in a separate supplemental specification, pro-
vided they do not conflict with State or Federal laws
and regulations and do not change the intent of the
required contract provisions.

The FHWA Form-1273 provisions apply to all work
performed on the contract including work performed
by subcontract. The FHWA Form-1273 provisions are
required to be physically incorporated into each sub-
contract and subsequent lower tier subcontracts and
may not be incorporated by reference. The prime con-
tractor is responsible for compliance with the FHWA
Form-1273 requirements by all subcontractors and
lower tier subcontractors. TFailure to comply with the
Required Contract Provisions may be cons1dered as
grounds for contract termination. -

Section Il - Nondiscrimination

The provisions of Section II of FHWA Form-1273 are
derived from the basic statutory authority of Title VI of
the Civil Rights Act of 1964, and are implemented by 23
CFR 200. Section II applies to all Federal-aid construc-
tion contracts and to all related subcontracts of $10,000
or more.

The provisions of Section 11 promulgate Title VI
mandates that basically do not allow any Federal assis-
tance to be used to discriminate. Through expansion
of this mandate and the issuance of parallel legislation,
the prescribed basis of discrimination ificlude race,
color, sex, national origin, age, and disability.

Title VI assures that the SHA’s guarantee that no per-
son is subjected to discrimination in connection with
any activity, including any contract, for which the State
receives Federal assistance. In the event of noncom-
pliance by a contractor and/or subcontractor, payment
may be withheld or the contract may be canceled in
whole or in part.
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Section II of the FHWA Form-1273 is essentially the
Standard EEO Consfruction Contract Specifications, as

included in 23 CFR 230, Subpart A. The goal of EEO is’

increased participation of minorities and women in the
work force, and extends to contractor practices in

recruitment, hiring, pay, training, promotion, and
retention.
General-Guidance

Guidance on Title VI is fairly simple in that no per-
son, firm, or other entity is to be subjected to discrimi-
nation because of race, color, religion, sex, national
origin, age, or disability. The nondiscrimination provi-
sions extend to the contractor’s employment practices,
solicitations for employment, selection of subcontrac-
tors and suppliers, and procurement of materials.

1. FHWA Form-1273 Sections IL1 - IL.9.

Section II.1. Requires the contractor to have an
EEO policy that prohibits discrimination and provides
for affirmative action in employment practices. The
contractor shall adopt the following statement as his
operating policy:

“It s the policy of this company to assure that appli-
cants are employed, and that employees are treated
during employment, without rvegard to their race, reli-
gion, sex, color, national origin, age, ordzsabzhty Such
action shall include: employment upgrading, demotion,
or transfer; recruitment or recruitment advertising; lay-
off or termination; rates of pay or other forms of com-
pensation; and selection for training, including
apprentz‘cesth, preapprenticeship, and/or on-the-job
training.”

Affirmative action is defined as a good faxth effort to
eliminate past and present discrimination and to ensure
that future discriminatory practices do not occur
Actions aimed at addressing under-representation of
minorities and women are outlined in the “Sixteen
Steps” in 41 CFR 60.

Section II.2. Requires the contractor to have a des-
ignated EEO Officer who has the responsibility and
authority to administer the contractor’'s EEO program.

Section IL.3. Requires all of the contractor’'s employ-
ees who have an active role in the hiring, supervision,
or advancement of employees to be aware of and to
implement the contractor’s EEO policy. In addition, it
is required that employees, including applicants and
potential employees, be informed of the contractor’s
EEO policy through posted noctices, posters, hand-
books, and employee meetings.

Section IL.4. Mandates the contractor not to dis-
criminate in his recruitment practices and to make an
effort to identify sources for potential minority and
women employees.

Section IL.5. Requires the contractor to periodi-
cally review project sites, wages, personnel actions,

etc., for evidence of discriminatory treatment. The con- -
tractor is to promptly mvesUgate all alleged discrimina=—
tion complaints. .7

Section II.6. Requires the contractor to advise em-
plovees and applicants of training programs available
and to assist in the improvement of the skills of minori-
ties, women, and applicants, through such programs. . .

Section IL.7. Deals with labor unions in that the
contractor is not, and cannot be, required to hire union
employees; however, if the contractor relies on unions
as a source of employees, the contractor is encouraged
to obtain cooperation with the unions to increase
opportunities for minorities and women. The contrac--
tor is required to incorporate an EEO clause into union
agreements.

Section I1.8. Deals with the contractor’s EEO policy
as it pertains to selection of subcontractors, including
material suppliers and equipment leasing companies. -
Contractors are encouraged to use DBEs or other sub-
contractors that employ minorities and women.
Furthermore, contractors are required to exercise their
best efforts to ensure that subcontractors comply with
the EEO requiremerits. -

Section IL.9. Requires the contractor to prepare
records that document compliance with the EEO
policy and to retain these records for a period of 3
years after project completion. These records should
include the number of minority, women, and non-
minority employees in each work classification on the
project, and the progress and effort being made to
increase the employment opportunities for minorities
and women. -

The contractor is required to submit an annual EEO
report to the SHA each July, for the duration of the pro-
ject. If the project contains on-the-job training (OJT),
this information is also required to be collected and
reported.

2. Compliance Oversight

Enforcement responsibilities have been vested with
the contracting agency which ultimately falls on the
shoulders of the SHA project engineer. The project
engineer should be cognizant of the contractual
requirement and observe the contractor for compli-
ance. Specifically, the project engineer's concern
should center on whether discriminatory practices take
place, particularly in the hiring, firing, training, promo-
tion, and utilization of employees.

Noncompliance with the EEO specifications may be
considered a breach of contract for which payment
may be withheld or the contract canceled. The State
compliance staff should conduct reviews and make
noncompliance determinations. In addition, reviews
by the Office of Federal Confract Compliance Programs
(OFCCP), or actiofis ordered by OFCCP, may affect the
contractor’s eligibility to participate in Federal-aid
programs. =
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Section lll - Nonsegregated Facilities

The intent of the provisions of Section TII of FHWA
Form-1273 is to ensure that past discriminatory prac-
tices for providing separate facilities or prohibiting
minorities access to certain facilities are eliminated.
Section II, which is also derived from Title VI, applies
to contractors, subcontractors, and material suppliers
on all Federal-aid contracts and related subcontracts of
$10,000 or more.

By entering into a Federal-aid construction contract,
organizations and firms are certifying that they main-
tain nonsegregated facilities that conform to require-
ments of 41 CFR 60.1.8. These regulations also require
a prime contractor to obtain a similar certification from
each subcontractor and supplier, as applicable.

K. Potential Title VI Issues and
Suggested Mi’riganon of Adverse
Impacts

Issues:

1. Whether appropriate coniract provisions are
incorporated in Federal-aid contracts.

Mitigation: Process reviews.

2. Whether the monitoring/inspection of work by
the State results in disparate treatment of pro-
tected groups.

Mitigation: Process reviews; training; diversifica-
tion of staff, etc.

3. Whether required mitigation measures have been
effectively implemented, i.e, safety through con-
struction zones; noise and air impacts; employ-
ment and contracting goals, etc.

Mitigation: Process reviews; feedback from pub—
lic involvement; coordination with
public interest groups, etc.

4. Whether barriers exist in pre-qualification,
approval of subcontractors, bonding, and licens-
ing requirements.

Mitigation: Process reviews; survey subcontrac—
tors; supportive services; self evalua-
tions, etc.

5. Whether uniformity exists in the approval of
plans changes, and supplemental agreements.
Mitigation: Process reviews; training; feedback;

supportive services, etc,

6. Whether uniformity exists in the assessment of
sanctions, liquidated damages, withholding pay-
ments, suspension/termination of contracts, and
decertification.

Mitigation: Process reviews; training; feedback,
etc.
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V. RESEARCH

A. Description of Research Program

The States are encouraged to conduct transporta-
tion-related research projects which may be funded
with Federal-aid funds. The research may be conduct-
ed by State personnel or contracted to universities or
consultants who have the capabilities and staff to per-
form the research.

A research project usually begins with a solicitation
of problem statements. The problem statement pro-
vides a brief description of the proposed research,
need for the research, and estimated cost. The prob-
lem statements are then prioritized by the State
Transportation Agency. The projects may be under-
taken by transportation agency personnel or awarded
to a university or consultant according to the State’s
procurement regulations. If it is determined that a uni-
versity will be used and more than one university has
the capability, a request for proposal may be sent to
the universities. The selection of a university to per-
form the research is usually predetermined based on
type of research and area of expertise of the universi-
ty. Minority universities interested in performing
research for a transportation agency are encouraged to
learn the procurement regulations for that agency and
to submit proposals when there are studies proposed
which they have the capability to accomplish.

Each research project awarded is monitored by State
member of the involved department at the university.
University research may be actually conducted by uni-
versity students under the supervision of the principal
researcher. Not all research projects are engineering-
related; e.g., socio-economic, environmental, transit or
transportation needs studies.

B. Potential Title VI Issues and
Suggesied Mitigation of Adverse
Impacts

Issues:
1. Whether there is diversification in the selection of
consultant/universities.

Mitigation: Aggressive outreach; supportive
services; feedback; removal of
barriers, etc.

2. Proposal/problem statement solicitation. .
Mitigation: Same as above. _
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Motor Carrier Salfety
Assistance [Progranm

l. General

The ISTEA was signed into law in December of
1991. The ISTEA builds on the long-standing relation-
ship between the FHWA and State transportation agen-
cies torensure the highest quality surface transportation
system, to promote economic vitality for the Nation,
and to enhance the quality of life for all its people. The
Act will maintain and create jobs, reduce congestion,
and provide business opportunities as the Nation’s
infrastructure is rebuilt. It is equally important that the
decision-making processes required by the ISTEA not
be diminished by discrimination or the lack of equal
opportunity. It is the FHWA’s responsibility to ensure
that no one affected by or participating in programs or
activities of the FHWA, its recipients, or contractors is
subjecied to. discrimination in terms of impact, access,
benefits, treatment, or employment.

Under the program the FHWA provides grants to
States to enforce Federal and compatible State motor
carrier safety and hazardous materials regulations. The
objective of the MCSAP is to reduce the number and
severity of accidents and hazardous materials incidents
involving commercial motor vehicles. The MCSAP
secks to accomplish this by substantially increasing the
level of nationally uniform inspection and enforcement
activity.

The ISTEA identified a number of new program ini-
tiatives that expand MCSAP beyond its core roadside
inspection and carrier review activities and enlarge the
Office of Motor Carrier's (OMC) stewardship responsi-
bilities. These ISTEA initiatives include many new
activities eligible for MCSAP reimbursement. The
MCSAP eligibility activities include:

e Enforcement of State traffic laws and regulations
designed to promote safe operation of commercial
motor vehicles when performed in conjunction
with a roadside inspection;

¢ Enforcement of size and weight limitations;

e An ISTEA requirement that the State join the
International Registration Plan (IRP) and the
International Fuel Tax Agreement (IFTA) program
for fuel tax and registration of commercial motor
vehicles; :
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e Provide grants to the States for research and
development, demonstration of technologies,
analyses, and information systems designed to
enhance commercial motor vehicle safety; and

e Provide grants to the States to educate the motor-
ingpublic on how to share the_road safely with
commercial motor vehicles. :

The following narratives describe the OMC’s basic
MCSAP activities..

Il. Vehicle and Driver Inspection

Federal inspection standards help ensure that carri-
ers regularly inspect and repair trucks and buses.
Commercial motor vehicles operating in int€rstate com-
merce must periodically pass an inspection to comply
with Federal standards. Motor carriers must maintain
drivers inspection reports to ensure safe operating
conditions before_ driving a commercial notor vehicle
in interstate commerce. Carriers must also require dri-
vers to prepare a post-trip inspection report certifying
that any listed defects are corrected. Drivers and vehi-
cles are subject to random roadside inspections by
States. -

Inspections performed under MCSAP are conducted
in accordance with the North American Standard
inspection procedure developed by Commercial
Vehicle Safety Alliance (CVSA) in cooperation with
FHWA/OMC. The CVSA is an organization of Federal,
State, and Provincial government agencies—and repre-
sentatives from private industry in the United States,
Canada, and Mexico dedicated to commercial vehicle
safety. :

lll. Size and Weight Program

The FHWA transferred the commercial motor vehicle
size and weight enforcement program responsibilitics
from ~the Federal-aid staff to the Office of Motor
Carriers. Each year, the States must certify to the FHWA
that they are enforcing size and weight limitations ¢n
their Federal-aid highways. '

The size and weight enforcement activities directly
affect overdimensional and overweight vehicles.
Enforcement is a State responsibility; however, it is a
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condition for receiving full apportionment of Federal-
aid construction funds. As part of the documentation
of adequate enforcement, each State must have a size
and weight enforcement plan accepted by FHWA/
OMC. The plan must describe the procedures,
resources, and facilities that the State intends to devote
to the enforcement of its vehicle size and weight laws.
It must provide for at least two of the four types of
scales, either fixed, portable, semi-portable, or weight-
in-motion. It must describe the staff assigned to the
enforcement of size and weight limits and a plan of
operation for the scales. Together, all of the require-
ments give a comprehensive picture of how the State
plans to control oversized and overweight vehicles on
its highways.

IV. Commercial Driver’s License ( CDL)
Program

The Commercial Motor Vehicle Safety Act of 1986
established the CDL program to improve highway
safety by ensuring that each driver of a commercial
motor vehicle has only one driver’s license and is qual-
ified to operate the vehicle. Unlike most other Federal
safety requirements, the CDL requirements apply to
intrastate and interstate operations.

V. Public Awareness Grants

Public awareness grants are used to provide a
national campaign to educate the motoring public on
how to share the road safely with a commercial motor
vehicle, thereby reducing the incidence of accidents,
injuries, deaths, and property damage involving auto-
mobiles, trucks, and buses.

In addition, the public awareness program serves as
a mechanism to reduce the negative attitudes that exist
between the traveling public and commercial vehicle
operators. This program also heightens awareness of
the Federal and State initiatives to reduce the numbers
of traffic crashes and deaths involving commercial
motor vehicles on our nation’s highways.

V1. Motor Carrier Research Program

The Motor Carrier research program is a multi-year
effort consisting of projects that support high-priority
national problem areas and traditional motor carrier
safety research areas. Funding for motor carrier
research has increased over the past few years. The
program must examine new technologies, evaluate
commercial drivers and vehicles, perform special tests,
and supply data for regulations governing the motor
carrier industry. Other research projects involve haz-
ardous materials movement; vehicle inspections and

maintenance; carrier assessment and compliance
reviews; tax and registration uniformity; vehicle size
and weight; and advanced technologies.

VIil. Civil Rights Responsibilities of
MCSAP

The FHWA Order 4720.1A outlines the civil rights
responsibility of MCSAP and clarifies roles and respon-
sibilities by which FHWA may help MCSAP recipients
in meeting all civil rights requirements.

VIII. Potential Title VI Issues and
Suggested Mitigation of Adverse
Impacts

Issues:

1. Whether the selections of vehicles and drivers
for inspection are targeted in a discriminatory
fashion.

Mitigation:
—Conduct random roadside inspections
—Ensure that inspections are conducted in
accordance with the North American
Standard inspections procedures
—Training, diversification of staff; self
evaluations

2. Whether the monitoring/inspections of size and
weight inspections results in disparate treatment.
Mitigation: Training; self evaluations

3. Whether the CDL program is administered in a
discriminatory manner.

Mitigation:
~Diversity of staff that administer the
examination

~Provide the CDL exam in more than one
language (ethnic make up of the
community)

—Increase the access to CDL facilities/services
in ethnic communities

4. Whether public awareness grants and research
grants include diversification in the selection of
consultant/universities.

Mitigation:

—Aggressive outreach to all communities

—Effective contact with minority print and
audio media institutions

—Ensure that public safety community service
materials are distributed in minority
schools, shopping districts, etc

—Outreach efforts with minority and women-
owned businesses
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—Focus outreach on appropriate community 6. Whether the Federal Motor Carrier Safety regula-
to ensure involvement tions or State laws are discriminatory.
5. Whether barriers exist between MCSAP grant Mitigation:
recipients and hiring, promotions, and training ~State enforcement policies should not be
of staff. targeted toward a specific race/ethnic group,

Mitigation: gender, or age of driver; and

—A review of regulatory requirements should

—~Ensure diversification of staff; conduct self be made to ensure that there are no con-

evaluations flicts with the intent of the Americans with
—Advertise positions via minority audio and Disabilities Act and other Civil Rights
print media requirements.
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Implementation of the Title VI program is a joint
responsibility of FHWA and State program managers at
all levels, although, primary responsibility lies with the
State. To ensuve nondiscrimination in their programs,
program managers should be familiar with Title VI,

related issues, as zdentzfzéd in the previous section, in
their day-to-day activities. Impact of these programs on
minorities, women, the disabled, the elderly, and
nonminotrities should be monitored to ensure that the
programs provide equitable treatment in the provision
of benefits, services, and opportunity to all beneficiaries
of the program.

I. ROLES AND RESPONSIBILITIES

A. FHWA Headquarters Office of
Civil Rights

The role of the Headquarters Office of Civil Rights is
to interpret Title VI law and regulations, provide tech-
nical assistance where needed, and to establish
agencywide policy for compliance. Specifically, the
Head-quarters Office of Civil Rights will:

1..Provide technical assistance to all program and
field offices.

2. Provide training on Title VI law and regulations to
all program offices, field offices, and SHA's.

3. Process and investigate Title VI complaints of dis-
crimination.

B. FHWA Regional Office

The role of the Regional office is to interpret Title VI
law and regulations, establish regional policy, deter-
mine Division office and SHA compliance, and provide
technical assistance.

In carrying out this role the Regional Office of Civil
Rights (ROCR) has the following responsibilities:

e Review and approve SHA Title VI plans.

e Determine Title VI compliance. Program person-
nel may, in their review of the various program
areas, determine whether Title VI issues are being
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addressed adequately. However, determination of
the State’s compliance with Title VI is within the
purview of ROCR.

¢ Upon a finding of noncompliance, attempt to
obtain voluntary resolution. If efforts to obtain
compliance fail, initiate enforcement proceedmgs
against the State. -

e Direct regional Title VI program in coordination
with regional program officials, the Reg10na1
Courisel, and Division Administrators. _~

e Establish program areas for regionwide emphasis.
s Serve as lead agent in coordinating activities in
connection with controversial projects where dis-
crimination has been alleged.

¢ Conduct on-site Title VI reviews to determme pro-
gram implementation at Division and State levels.

« Participate with program area officials in conduct-
ing Title VI reviews, , -

e Review and comment on Title VI issues in EISs
and EA/ FONSIs.

* Recommend appropriate action to program area
officials where Title VI issues are involved.

Provide technical assistance on Title VI require-
ments to regional program offices, Divisiofi’
offices, and SHAs.

e Process complaints of discrimination.

e Conduct investigations of external complaints in
coordination with Washington Headquarters
Office of Civil Rights.

In carrying out their roles in the Title VI Program
the regional program offices have the following
responsibilities:

« Implement regional Title VI policy through daﬂX
activities and on-going monitoring.

e Evaluate adequacy of division office program
activities in ensuring Title VI compliance.

s Cooperate with ROCR in conducting Title VI
reviews.

e Provide ROCR programmatic advice in 1mple—
menting regional Title VI program.
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¢ Notify ROCR of Title VI, related problem areas
and complaints.

e Cooperate and assist ROCR in investigations of
external discrimination complaints.

e Address Title VI issues in program area reviews.

¢ Advise ROCR of Title VI, related findings made

during program reviews.

¢ Include ROCR in review of EISs and EA/FONSIs
where there may be Title VI issues.

e Recommend actions to ROCR where needed
changes in Title VI program are identified.

C. FHWA Division Offices

The role of the division offices is to assist the State
in program implementation, review the State’s imple-
mentation of programs, and prov1de feedback to the
regional office. ) -

In carrying out this role, the division office Title VI
coordinator has the following responsibilities:

* Coordinate division office Title VI activities.

e Provide information and technical assistance to
Division office program personnel and SHA Title
VI Specialists.

¢ Serve as Division office contact for ROCR on Title
VI matiers.

e Coordinate review and update of SHA Title VI
Plan.

e Assist in conducting Title VI Reviews.

In carrying out their role in the Title VI program,
division office program area personnel have the fol-
lowmg responsibilities:

e Monitor SHA programs and activities on an
on-going basis to ensure nondiscrimination, This
should normally be accomplished through daily
involvement with State program personnel and
reviews of State program activities and
documents. Co

« Provide technical assistance to the State to ensure
that Title VI issues are considered and addressed
within their program areas.

¢ Monitor adequacy of State Txtle VI Specxallst as
involvement within their respectwe program
activities.

¢ Communicate problem areas to Regional office.

e Provide training, information, and technical assis-
tance to State Title VI Specialist as needed and
requested.

The above provides general descriptions of the
respective roles for the division office Title VI
Coordinator and program area personnel. The remain-
der of this section of the guide describes suggested
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techniques for the Division s use in monitoring the
State s Title VI compliance. The underlying philosophy
of the suggested techniques is the same as for the
entire guide: nondiscrimination ideally is best ensured
through an ongoing preventive approach with special
type reviews used periodically to evaluate the State's
process for ensuring Title VI compliance.,

Title VI Awareness of Program Arvea Operationdl
Personnel

The key Division office implementers of the
Federal-aid highway program are the Area Engineers,
District Engineers, Planners, Right-of-Way Specialists,
and Environmental Specialists. It is crucial to effective
Title VI monitoring that these individuals be made fully
aware of the kinds of Title VI issues which can arise in
their program areas. Such awareness can be promoted
through:

¢ Reading the Tltle VI gu1de with emphasis upon
those parts pertinent to their program areas.

General discussion of Title VI guide by program
area personnel.

Circulation of Title VI, related correspondence
and/or publications.

e Meetings with Division office program personnel
and State Title VI Specialists.

« Communication with the ROCR.

Division Office Monitoring of Title VI ;

To increase the effectiveness of the division’s T1tle
VI monitoring, a  systematic approach should be.
employed. The division office’s monitoring plan
should be developed consistent with the needs in their
particular State. In States that have effectively and con-
tinually integrated Title VI considerations into their
day-to-day program operations, the division office’s
monitoring could be considerably reduced. Accord-
ingly, the level of monitoring required will vary from
division to divisiorn. With this in mind, the following
are some suggested components of a Division Office’s
monitoring plan:

e The Division office should develop an overali
monitoring plan to address as appropriate any of
the major areas covered by Title VI (Planning,
Project Development, Right-of-Way and Construc-
tion). The plan would detail items which Division
personnel should be aware of on a daily basis and
as necessary provide for periodic special reviews
of the State’s processes for ensuring nondiscrimi-
nation.

¢ When conducted, special reviews should be car-
ried out in dccordance with guidelines which
address the State’s Title VI Plan.

¢ The monitoring plan should describe the assign-
ment of responsibility for Title VI within the
division office.
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* The monitoring plan should provide for a Title VI
work plan to be carried out and updated on a reg-
ular basis to reflect the current level of program
implementation by the State.

e The Division office should advise the ROCR on
particularly significant program deficiencies. Any
other recommendations or comments may be pro-
vided along with the State’s Annual Title VI
Accomplishment Report and Work Plan,

D. FHWA State Highway Agency

The role of the State highway agencies involves
implementing Title VI, developing the Title VI
Program, and establishing adequate procedures for
identifying and addressing Title VI issues.

While the Title VI Specialist is the focal point for the
Title VI program at the State level, it is essential that the
program’s implementation and monitoring activities be
undertaken in a joint fashion with program area offi-
cials. In certain cases, the Title VI Specialist’s role will
be participatory, particularly in the reconstruction
phases. In other cases, the Title VI Specialist’s role will
be a lead role, such as in monitoring of program areas
for Title VI compliance. However, even in these activ-
ities it is essential that the Title VI Specialist consult
with the appropriate program area officials to ensure
that the end product is accurate from a programmatic
standpoint.

In carrying out this role, the State Title VI Specialist
has the following responsibilities. These responsibili-
ties may vary from State to State depending upon the
particular organization and structure of each State high-
way agency.

e Coordinate Title VI Program development with
program area officials.

= Provide technical assistance and advme on Title VI
matters to State program area officials.

e Conduct Title VI reviews of program area activi-
ties when necessary to cover aspects not covered
through the day-to-day approach. Only those
parts of programs where Title VI issues are
involved should be reviewed.

e Participate with program area personnel in
reviews of prograrn activities which inciude Title
VI issues.

e Review findings of program area reviews which
address Title VI issues to ensure findings of dis-
crimination or nondiscrimination are adequately
supported.

e Participate with program officials in developing
Title VI information for dissemination to the public.

e Develop and implement procedures for the
prompt processing of complaints of discrimina-
tion.
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» Work with program officials to correct identified
Title VI problems or discriminatory practices .or
policies.

« Establish procedures to resolve determinations of
noncompliance.

¢ Conduct Title VI training programs.

» Prepare annual summary of Title VI activities,
accomplishments, and problems.

« Update Title VI Plan as necessary to reflect orga-
nizafional policy or implementation changes.

The following are examples of specific activities
which may be undertaken by the Title VI issues previ-
ously identified. Title VI implementation activiti€s
should be undertaken on a day-to-day basis whenever
possible. Since budgetary and staff resources are usu-
ally limited, it is expected that the Title VI Specialist
will prioritize program areas based on the status of the
highway progran in his/her State.

1. Identification of Impacts -

e Assist program area personnel in 1dent1fy1nc T1ﬂe
V1 impacts of proposed projects. _

e Review and provide feedback to program area
personnel on data reflecting the racial makeup,
ages, or other characteristics of communities
affected by projects.

¢ Review environmental documents.

« Attend meetings of program area personnel dur-
ing development of environmental assessments of
projects.

e Review procedures followed in identifying and
considering impacts of projects on minority areas.

2. Mitigation Measures

« Assist program area personnel in identifying miti-
gation measures for minority areas.

« Follow up on mitigative measures identified in EIS
which have significant impacts on minorities.
Determine whether measures have been taken
and if so, assess their effectiveness of, as appio-
priate, identify alternative measures. _

3. Public Involvement

e Assist program area personnel in obtalmng pubhc
involvement, particularly in minority areas.

« Attend MPQ planning meetings involving Title VI
issues.

« Attend public meetings and hearings held for pro—
jects with potential Title VI impacts. . =

e Assist program personnel in the development of
Title VI information for dissemination to the gen-
eral public and in languages other than Enghsh
when necessary.
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Review procedures and efforts of the MPOs and
State program area personnel to obtain public
involvement, particularly minority citizen
participation. ’

Benefits and Services T

¢ Assist program area personnel in the Ldennflcatzon

of minorities in right-of-way activities.

¢ Accompany program persennel on selected right-

of-way activities to compare treatment received by
minorities and nonminorities.

Review property management procedures to
ensure nondiscrimination.

Review appraisal, acquisition, and relocation pro-
cedures to assure equitable benefits and services
are provided to minority and nonminority
property owners.

Contracting

(a) Consultants

Review consultant selection procedures of MPOs
and State program areas.

Review program area personnel’s monitoring of
Title VI compliance by consultants.

(b) Fee Appraisers/Fee Attorneys

Review selection procedures for fee appraisers/
fee attorneys to ensure nondiscrimination.

Assist program area pessonnel in identifying
minocrity and female fee appraisers/fee attorneys.

(¢) Construction

Review prequalification and bonding require-
ments and contractor selection procedures to
determine uniformity in their application to
minority and nonminority contractors.

Assist program area personnel in communicating
contracting opportunities to mmonty contractors
and subcontractors.

Ensure that State policies and procedures for mon-
itoring activity during construction are not applied
in a discriminatory fashion. Examples of these
activities are plan changes, supplemental agree-
ments, liquidated damages, project inspections,
and traffic control. )

Ensure insertion of Title VI requirements in
contracts, subcontracts, and material supply
agreements.

(d) Research

Review selection procedures for principal
researchers and research staffs to determine
minority participation.

e Assist program area personnel in identifying

minority universities interested in conducting
research.
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minations.

In carrying out their role, the State’s program area
officials have the following responsibilities in their day—
to-day monitoring activities: -

Implement the State’s Title VI policy through daily
activities and ongoing monitoring.

Pursuant to 49 CFR 21.9%b) and 23 CFR
200.9(b)}(4), maintain statistical data by race/ethnic
origin and sex of participants and beneficiaries of
the State’s highway programs (i.e., relocatees,
affected citizens, and affected communities).

Pursuant to 23 CFR 200.9(b)(7), conduct Title VI
reviews or include Title VI issues in program
reviews of cities, counties, consultant contractors, -
universities, -colleges,” planning agencies, and
other subrecipients of Federal-aid highway funds.
Ensure that Title VI requirements are included in
program area directives and that procedures used
have built-in safeguards to prevent discrimination.

Advise Title VI Specialist of Title VI related prob-_
lems or discrimination complaints.

Cooperate with Title VI Specialist in conductmg
reviews. -

Advise Title VI Specialist of findings related to
Title VI in conjunction with program area reviews.

Request that Title VI Specialist be involved in
development of projects where there may be
Title VI issues.

Il. Documentation

A certain amount of documentation is necessary to
substantiate Title VI monitoring and compliance deter-

In most cases, routine correspondence

between the various offices and review reports
addressing Title VI issues or findings will suffice.

The following outlines examples of suggested
documentation.
1. Regional Program Offices

Correspondence to Division offices provxdmg
guidance or information on Title VI

Reports of on-site reviews reflecting findings
related to Title VI issues.

Division Offices

Review reports containing Title VI findings should
include a basis for conclusions made. For exam-
ple, a review of State appraisals should include
information on minority appraisals reviewed and
comparison of benefits to comparable nonminor-
ity appraisals.

Normal correspondence with the State where Title
VI related issues are discussed.

Division Office Title VI monitoring plans,
appropriate.

as
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e Guidelines followed in making special Title VI
reviews. Special Title VI Reviews are reviews by
the Division Office of the State’s Title VI process
within a particular program (Planning, Project
Development, Right-of-Way or Construction) to
assess the program’s effectiveness in identifying
and addressing Title VI issues.

¢ Documentation of aSSIgnment of Title VI respon-
sibilities.”

3. State Title VI Specialist
e Reports on Title VI reviews of program areas.

e Correspondence documenting advice or assis-
tance to program area offices.

¢ Documentation related to Title VI complaints.
¢ Annual Title VI Summaries.

4. State Program Offices
* Identification of Title VI issues in routine corre-

spondence, environmental documents, and plan-
ning documents.

¢ Correspondence reflecting efforts to address Tltle
VI issues and responsibilities.

e As appropriate, records identifying participants
and beneficiaries of the Federal-aid highway pro-
gram by race and sex.

Ill. Title VI Plan Development

This section outlines the required elements of the
State’s Title VI Plans:

1. Statement of Policy

Include the State’s Policy on Title VI. Pollcy must
be signed by the top State Highway Agency
official.

2. Ovganization and Staffing of Civil Rights Unit

Include a description of the organization and
staffing of the Civil Rights Unit, an organization chart
which shows the relationship of the Civil Rights Unit to
the head of the highway agency, and an organization
chart of the Civil Rights Unit showing the names and
titles of the staff.

3, Title VI Mownitoring and Review Process

For each of the following major program areas, sum-
marize how Title VI monitoring will be accomplished
by the Title VI Specialist and by the program area
personnel.

a. Planning

Project Development
Right-of-Way
Construction
Research

o a0 @
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4. Compliance

Enforcement procedures to be followed by the
FHWA in the event of a SHA’s noncompliance with
Title VI may be found at 49 CFR 21.13 and 23 CFR
200.11. Where compliance cannot be corrected by
informal means, Federal financial assistance may be
suspended or terminated and further assistance may be
refused.

Sancfions to be applied by State Highway Agencies
in the event of a subrecipient’s or contractor's non-
compliance with Title VI may be found in Appendix A
of the Standard DOT Title VI Assurances executed by
the State Highway Agency as a condition to receiving
any findncial assistance from the U.S. Department 6f
Transportation. These sanctions include withholding
of payments and/or cancellation, termination, or
suspension of the conitract, in whole or in part.

5. Title VI Assurances

Include copies of the State’s signed Title VI assur-
ances, including appendixes.

6. Accomplishment Report

List major accomplishments made regarding Title VI
since the last plan update. Include instances where
Title VI issues were identified and discrimination was
prevented. Indicate activities and efforts the Title VI
Specialist and program area personnel have under-
taken in monitoring Title VI. Include a description of
the scope and conclusions of any special reviews corfi-
ducted by the Title VI Specialist. List any major prob-
lems identified and corrective actions taken. Include a
summary and status report on any Title VI _complaints
filed with the State.

7. Annual Work Plan

Qutline Title VI monitoring and review activities
planned for the coming plan year; state by whom each
activity will be accomplished and target date for
completion.

8. [List of State Procedures, Manuals, Directives
Applicable to Federal-aid bighway program.

List all procedures, manuals, and directives the State
uses which are applicable to the Federal-aid highway
program and Title VL.

IV. Contract Requirements

Infroduction

Federal-aid contracts normally must include provi-
sions which require compliance with Title VI. The
specific contract provision language is included in
Appendixes A, B, and C of the Title VI Assurances
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which each State has executed. Examples of the
applicability of each Appendix to Federal-aid contracts
are described below.

1. Appendix A

This appendix applies to all Federal-aid contracts -

and must be included as a contract provision.
Examples of such contracts in the Federal-aid highway
program are:

e Construction contracts, both prime and subcon-
tracts, and vendor/supply agreements.

» Consultant agreements for performance of work
in connection with Federal-aid highway projects.
Typical ones are those for design work and envi-
ronmental studies. ' :

s Research agreements with colleges, universities,
or other institutions.

e Fee appraiser and fee attorney contracts in con-
nection with Federally-aided right-of-way work.

e Contracts between a State Highway Agency and a
contractor for relocation of utilities. It should be
noted that Appendix A would not apply when the
utility company itself or its contractor relocates
utilities. C

2. Appendix B

This appendix applies to conveyances of land or
property to the States by the Federal government. It
conditions the conveyance to require nondiscrimina-
tion in connection with the State’s use of the property.
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3. Appendix C

Applicable to all deeds, licenses, leases, permits, or
similar instruments..

Examples:
¢ Leases and Property Management Agreements

e Permits and Licences, except where they are
issued for the construction of utilities on highway
rights-of-way, the cost of which is borne by the
utility company without Federal participation.

¢ Tenancy Agreements
* Air Space Agreements
¢ Railroad Agreements

Once the purpose for which Federal financial assis-
tance is extended terminates and/or the State no longer
retains ownership or possession of the property, the
Title VI Assurances do not apply.

Examples of agreements where Appendix C is not
applicable are as follows:

¢ Pit Agreement
e Stockpiling Agreement

Encroachment Agreement
* Relocation Agreement

Determination of Vacation and Abandonment
Quit Claim Deeds

e Contracts with property owners, i.e., royalty
agreements for obtaining materials (borrow
agreements) _

Warranty Deeds
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Title VI Review Guidelimes

Organization and Process
e Who is the Title VI Coordinator? (23 CFR 200.9)

e Has a Civil Rights Unit been established to carry out
Title VI program objectives? (23 CFR 200.9)

¢ Does the recipient’s Title VI Coordinator have direct
access to the Chief Executive Officer? (23 CFR 200.9)

s Describe the staffing of the Civil Rights Unit. (23 CFR
200.9

» Is the staffing level adequate? If not, why not? What
would be an adequate staffing level? (23 CFR 200.9)

e What process has been established to conduct annu-
al reviews of various program areas? (23 CFR 200.9)

e Who is responsible for determmmg areas to be
reviewed? (23 CFR 200.9)

e How are the areas to be reviewed 1dent1f1ed? (23
CFR 200.9)

¢ What role do the program area officials play in the
Title VI program in general and in the conduct of
annual reviews? (23 CFR 200.9)

» Describe the recipient’s process to conduct Title VI
reviews of cities, counties, consultants, suppliers,
universities, colleges, planning agencies, and other
recipients of Federal-aid highway funds? (23 CFR
200.9)

e How are the recipient’s directives reviewed to ensure
that Title VI and related requirements are mcluded?
(23 CFR 200.9)

e What is the process followed whenever a new direc-
tive is issued?

e Has the recipient’s Title VI Coordinator conducted
Title VI training programs for program and civil
rights officials? (23 CFR 200.9)

o If so, list the training provided by the coordinator in
the last five years, the number of persons receiving
the training, and the subject matter presented.

e Who is responsible for preparing the annual Title V1
Plan, report of accomplishments, and work plan for
the next year? (23 CFR 200.9)

Ap-A-1.

Titte VI Coordinator

e How does the Title VI Coordinator coordinate the
development of the Title VI Program with each pro-
gram official?

e What assistance and training on Title V1 does the
Title VI Coordinator provide? o

e What Title VI program area reviews has the Title VI
Coordinator conducted?

e What review guidelines were used?

* How were the program areas selected for review?

¢ Summarize major findings. -
e What major results occurred?

e What reviews of program activities did the Title VI
Coordinator conduct with program area personnel?

e What mechanism is used by the Title VI Coordinator
to review program area review reports which address
Title VI issues to ensure Title VI fmdmgs are ade-
quately supported?

e What role do the program area officials play in the
Title VI program in general and in the conduct of
annual reviews? (23 CFR 200.9) -

 Describe the recipient’s process to conduct Title VI
reviews of cities, counties, consultants; suppliers,
universities, colleges, planning agencies, and other
recipients of Federal-aid highway funds? (23 CFR
200.9) ~

e How are the recipient’s program directives reviewed
to ensure that Title VI and related requirements are
included? (23 CFR 200.9)

e What is the process followed whenever a new direc-
tive isTissued?

e Has the recipient Title VI Coordinator. conducted
Title VI training programs for program- “and civil
rights officials? (23 CFR 200.9)

o If so, list the training provided by the Coordmator in
the last five years, the number of persons receiving
the training, and the subject matter presented.

« Who is responsible for preparing the annual Title V1
Plan, report of accomplishments, and work plan for
the next year? (23 CFR 200.9) —
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How does the Title VI Coordinator follow up to
ensure mitigative measures identified for projects sig-
nificantly impacting minorities are carried through?

area personnel in obtaining public involvement?

Has the Title VI Coordinator attended MPO planning
meetings?

During the last three years, has the Title VI
Coordinator attended public meetings and hearings
held for projects with potential Title VI impacts?

dures and efforts of MPOs and program area per-
sonnel to obtain public involvement, particularly
minority citizen participation?

Does the Title VI Coordinator assist program area
personnel in the identification of minorities in right-
of-way activities?

Does the Title VI Coordinator accompany right-of-
way personnel on selected activities to compare
treatment provided to minorities versus nonminori-
ties?

How does the Title VI Coordinator review property
management procedures to ensure nondiscrimina-
tion?

What reviews of appraisal, acquisition, and reloca-
tion procedures has the Title VI Coordinator con-
ducted to ensure nondiscrimination in benefits and
services to property owners?

How does the Title VI Coordinator do the following:

—Review consultant selection procedures of the
recipient?

—Review program area personnel monitoring of
Title VI compliance by consultants?

—Review selection procedures for fee appraisers/fee
attorneys to ensure nondiscrimination?

—Assist program area personne} in identifying minor-
ity and female fee appraisers/fee attorneys? -

—Review prequalification and bonding requirements
and contractor selection procedures to ensure
uniform application to minority and nonminority
contractors?

—Assist program area personnel in communicating
contracting opportunities to minority contractors?

Planning

® What office or section within the planning function
has lead responsibility for Title VI matters?

¢ What process has the recipient developed to ensure
Title VI issues are addressed in the planning process?

e How does the recipient ensure that MPOs have
representation in their membership reflecting the
makeup of the population they serve?

How does the Title VI Coordinator assist program -

How does the Title VI Coordinator review proce- .

Ap-A-2

» How does the recipient ensure that MPOs solicit and
consider the views of all groups within the popula-
tion in the planning of highway projects?

Project Development

® What office or section with the project development
function has the lead responsibility for Title VI
matters?

e Who is responsible for identifying Title VI issues in
the environmental effects determination of proposed
projects?

e What is the role of the Title VI Coordinator in the
project development stage? Please describe that role
in the following areas:

—Public involvement and citizen advisory commit-
tees : -

—Scheduling time and location of public meetings
and hearings

—Identification of impacts .
—Identification of mitigation measure.
—Environmental assessments

—Consideration of alternatives with respect to corri-
dors and locations.

Right-of-Way

® What office or séction within the right-of-way func-
tion has the lead responsibility for Title VI matters?

e What is the role of the Title VI Coordinator in the
right-of-way stage?

e What efforts are exerted by the recipient to' ensure
that minority and female fee appraisers are provided
maximum opportunity to participate in the appraisal
process?

+ How does the recipient ensure nondiscrimination in
the following areasr

—Appraisals

—Replacement housing

—Decent, safe, and sanitary housing determinations
~Negotiation

—Compensation

—Last Resort Housing authorizations.

Construction

e What office or section within the construction func-
tion has the lead responsibility for Title VI matiers?

e What is the role of the Title VI Coordinator in the
construction stage?

* How does the recipient ensure that its bidding and
contract award procedures are consistent with the
nondiscrimination and affirmative action require-
ments of Title VI?
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¢ What has the recipient done to identify any require-
ments or procedures that may present barriers or
obstacles to DBE firms attempting to seek con-

tract opportunities? Areas to look at inciude the
following:

—Preparation of PS&Es
—Bonding requirements
(1) Bid Bond

(2) Payment Bond
(3) Performance Bond

Research

¢ What office or section within the research function
has the lead responsibility for Title VI matters?

e What is the role of the Title VI Coordinator in the
research area?

¢ What efforts have been made to ensure that minor-
ity universities or universities with significant
minority student representation participate in
research projects? '

Complaints

& What are the procedures for processing complaints
alleging reprisal and retaliation? (49 CFR 21.11)

® How are the recipient’s Title VI complaint proce-
dures disseminated internally and externally? (49
CFR 21.11)

Ap-A-3

® What records does the recipient maintain on coni-
plaints? (23 CFR 200.9 . o

¢ Does the recipient maintain complaint data to reflect,
at minimum, the following about the complaint:

~Name -
—Race

—Color

—Sex

—National Origin

—Nature of complaint

Records and Reports

* What records and reports does the recipient maintain
that specifically reflect compliance with Title VI? (40
CFR 21.9)

e What data (race, color, religion, sex, and national ori-
gin) does the recipient maintain that reflects the
extent to which members of minority groups aré€
beneficiaries of programs receiving Federal financial
assistance? (49 CFR 21.9).

* Who is responsible for developing, maintaining, and
reporting this data?

e How is this data used?
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Stamdard DOT Title VI Assuramces

Standard DOT Tifle VI
Assurances
DOT 1050.2

Dated 8/24/71

The (Title of Recipient) (hereinafter referred to as
the “Recipient”) HEREBY AGREES THAT as a condition
to receiving any Federal financial assistance from the
Department of Transportation it will comply with Title
VI of the Civil Rights Act of 1964, 78 Stat. 252, 42 U.S.C.
2000d-42 U.S.C. 2000d-4 (hereinafter referred to as the
Act), and all requirements imposed by or pursuant to
Title 49, Code of Federal Regulations, Department of
Transportation, Subtitle A, Office of the Secretary, Part
21, Nondiscrimination in Federally-Assisted Programs
of the Department of Transportation—Effectuation of
Title VI of the Civil Rights Act of 1964 (hereinafter
referred to as the Regulations) and other pertinent
directives, to the end that in accordance with the Act,
Regulations, and other pertinent directives, no person
in the United States shall, on the grounds of race color,
or national origin, be excluded from participation in,
be denied the benefits of, or be otherwise subjected to
discrimination under any program or activity for which
the Recipient receives Federal financial assistance from
the Department of Transportation, including the (Name
of Appropriate Administration), and HEREBY GIVES
ASSURANCE THAT it will promptly take any measures
necessary to effectuate this agreement. This assurance
is required by subsecion 21.7(2)(1) of the Regulations,
a copy of which is attacted.

More specifically and without limiting the above
general assurance, the Recipient hereby gives the fol-
lowing specific dssurances with respect to its (Name of
Appropriate Program):

1. That the Recipient agrees that each “program” and
each “facility as defined in subsections 21.23(¢) and
21.23(b) of the Regulations, will be (with regard to a
“program”) conducted, or will be (with regard to a
“facility”) operated in compliance with all requirements
imposed by, or pursuant to, the Regulations.

2. That the Recipient shall insert the following noti-
fication in all solicitations for bids for work or material
subject to the Regulations and made in connection with
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all (Name of Appropriate Progmm) and, in adapted
form in all proposals for negotiated agreements: ~

The (Recipient), in accordance with Title VI of the
Civil Rights Act of 1964, 78 Stat. 252, 42 U.S.C 2000d to
2000d-4 and Title 49, Code of Federal Regulations,
Department of Transportation, Subtitle A, Office the
Secretary, Part 21, Nondiscrimination in Federally-
assisted programs of the Department of Transportation
issued pursuant to such Act, hereby notifies all bidders
that it will affirmatively insure that in any contact
entered into pursuant to this advertisement, minority
business enterprises will be affored full opportunity to
submit bids in response to this invitation and will not
be discriminated against on the grounds of race, color,
or national origin in consideration for an award.

3. That the Recipient shall insert the clauses of
Appendix A of this assurance in every contract subject
to the Act and the Regulations. -

4. That the Recipient shall insert the clauses of
Appendix B of this assurance, as a covenant running
with the land, in any deéd from the United States
effecting a transfer of real property, structures, or
improvements thereron, or interest therein.

5. That where the Recipient receives Federal finan-
cial assistance to construct a facility, or part of a facili-
ty, the assurance shall extend to the entire facility and
facilities operated in connection therewith.

6. That where the Recipient receives Federal finan-
cial assistance in the form, or for the acquisition of real
property or an interest in real property, the assurance
shall extend to rights to space on, over or under such

property.

7. That the Recipient shall include the “appropriate
clauses set forth in Appendix C of this assurance, as a
covenant running with the land, in any future deeds,
leases, permits, licenses, and similar agreements
entered into by the Recipient with other parties: (a) for
the subsequent transfer of real property acquired or
improved under (Name of Appropriate Program); and
(b) for the construction or use of or access to space on,
over or under real property acquired, or improved
under (Name of Appropriate Prograni).
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8. That this assurance obligates the Recipient for the
period during which Federal financial assistance is
extended to the program, except where the Federal
financial assistance is to provide, or is in the form of,
personal property, or real property or interest therein
or structures or improvements thereon, in which case
the assurance obligates the Recipient or any transferee
for the longer of the following periods: (a) the period
during which the property is used for a purpose for
which the Federal financial assistance is extended, or
for another purpose involving the provision of similar
services or benefits; or (b) the period during which the
Recipient retains ownership or possession of the
property.

9. The Recipient shall provide for such methods of
administration for the program as are found by the
Secretary of Transportation or the official to whom he
delegates specific authority to give reasonable guaran-
tee that i, other recipients, subgrantees, contractors,
subcontractors, transferees, successors in inferest, and
other participants of Federal financial assistance under
such program will comply with all requirements
imposed or pursuant to the Act, the Regulations and
this assurance.

10. The Recipient agrees that the United States has a.

right to seek judicial enforcement with regard to any
matter arising under the Act, the Regulations, and this
assurance. ' ' I

THIS ASSURANCE is given in consideration of and
for the purpose of obtaining any and all Federal grants,
loans, contracts, property, discounts or other Federal
financial assistance extended after the date hereof to
the Recipient Department of Transporta-tion under the

(Name of Appropriate Program) and is binding on it,

other recipients, subgrantees, contractors, subcontrac-
tors, transferees, successors in interest and other par-
ticipants in the (Name of Appropriate Program). The
person or persons whose signatures appear below are
authorized to sign this assurance on behalf of the
Recipient.

Dated

(Recipient)

b
y (Signature of Authorized Officfal}

APPENDIX A

During the performance of this contract, the con-

tractor, for itself, its assignees and successors in inter--
est (hereinafter referred to as the “contractor”) agrees

as follows:

(1) Compliance with Regulations: The contractor
shall comply with the Regulations relative to nondis-
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crimination in Federally-assisted programs of the
Department of Transportation (hereinafter, “DOT™)
Title 49, Code of Federal Regulations, Patt 21, as they
may be amended from time to time, (hereinafter ~
referred to as the Regulations), which are herein incor-
porated by referencé and made a part of this contract.

(2) Nondiscrimination: The Contractor, with
regard to the work performed by it during the contract,
shall not discriminate on the grounds of race, color, or -
national origin in the selection and retention of sub- .
contractors, including procurements of materials and
leases of equipment. The contractor shall not partici-
pate either directly or indirectly in the discrimination
prohibited by section 21.5 of the Regulations, including
employment practices when the contract covers a pro-
gram set forth in Appendix B of the Regulations.

(3) Solicitations for Subcontractors, Including
Procurements of Materials and Equipment: In all
solicitations either by competitive bidding or negotia-
tion made by the contractor for work to be performed
under a subcontract, including procurements of mate-
rials or leases of equipment, each potiential subcontac-
tor or supplier shall be notified by the contractor of the
contractor’s obligations under this contract and the
Regulations relative to nondiscrimination on the
grounds of race, color, or national origin.

(4) Information and Reports: The contractor shall
provide all information and reports required by the -
Regulations or directives issued pursuant thereto, and
shall permit access_to its books, records, accounts,
other sources of information, and its facilities as may be
determined by the (Recipient) or the (Name of
Appropriate Administration) to be pertinent to ascer-
tain compliance with such Regulations, orders and
instructions. Where any information required of a con-
tractor is in the exclusive possession of another who
fails or refuses to furnish this information the contrac-
tor shall so certify to the (Recipient), or the (Name of
Appropriate Administration) as appropriate, and shall
set forth what efforta it has made to obtain the
information.

(5) Sanctions for Noncompliance: In the event of
the contractor’s noncompliance with the nondiscrimi-
nation provisions of this contract, the (Recipient) shall
impose such contract sanctions as it or the (Name of
Appropriate Administration) may determine to be
appropriate, including, but not limited to:

(a) withholding of payments to the contractor
under the contract until the contractor complies, and/or

(b) cancellation, termination or suspension of the
contract, in whole or in part.

(6) Incorportation of Provisions: The contractor
shall include the provisions of paragraphs (1) through
(6) in every subcontract, including procurements of
materials and leases of equipment, unless exempt by
the Regulations, or directives issued pursuant thereto.
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The contractor shall take such action with respect to
any subcontract or procurement as the (Recipient) or
the (Name of Appropriate Administration) may direct
as a means of enforcing such provisions including
sanctions for non-compliance: Provided, however, that,
in the event a contractor becomes involved in, or is
threatened with, litigation with a subcontractor ar sup-
plier as a result of such direction, the contractor may
request the (Recipient) to enter into such litigation to
protect the interests of the (Recipient), and, in addition,
the contractor may request the United States to enter
into such litigation to protect the interests of the United
States. ) )

APPENDIX B

A. The following clauses shall be included in any
and all deeds effecting or recording the transfer of real
property, structures or improvements thereon, or inter-
est therein from the United States. ©

(GRANTING CLAUSE)

NOW, THEREFORE, the Department of Transpor-
tation, as authorized by law, and upon the condition
that the (Name of Recipient) will accept title to the
lands and maintain the project constructed thereon, in
accordance with (Name of Appropriate Legislative
Authority), the Regulations for the Administration of
(Name of Appropriate Program) and the policies and
procedures prescribed by (Name of Appropriate
Administration) of the Depariment of Transportation
and, also in accordance with and in compliance with
all requirements imposed by or pursuant to Title 49,
Code of Federal Regulations, Department of Transpor-
tation, Subtitle A, Office of the Secretary, Part 21,
Nondiscrimination in Federally-assisted programs of
the Department of Transportation (hereinafter referred
to as the Regulations) pertaining to and effectuating
the provisions of Title VI of the Civil Rights Act of 1964
(78 Stat. 252; 42 U.S.C. 2000d to 2000d-4), does hereby
remise, release, quitclaim and convey unto the (Name
of Recipient) all the right, title and interest of the
Department of Transportation in and to said lands
described in Exhibit “A” attached hereto and made a
part hereof.

(HABENDUM CLAUSE)

TO HAVE AND TO HOLD said lands and interests
therein unto (Name of Recipient) and its successors for-
ever, subject, however, to the convenants, conditions,
restrictions and reservations herein contained as fol-
lows, which will remain in effect for the period during
which the real property or structures are used for a
purpose for which Federal financial assistance is
extended or for ancther purpose involving the provi-
sion of similar services or benefits and shall be binding
on the (Name of Recipient), its successors and assigns.
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The (Name of Recipient), in consideration or the
conveyance of said lands and interests in lands, does-
hereby convenant and agree as a covenant running
with the land for itself, its successors and assigns, that
(1) no person shall on the grounds of race, color, or_
national origin, be excluded from participation in, be=
denied the benefits of, or be otherwise subjected to
discrimination with regard to any facility located whol-
ly or in part on over or under such lands hereby con-
veyed [,] land]* (2) that the (Name of Recipient) shall
use the lands and interests in lands and interests irx
lands so conveyed, in compliance with all require--
ments imposed by or pursuant to Title 49, Code of
Federal Regulations, Department of Transportation,
Subtitle A, Office of the Secretary, Part 21, Nondis-
crimination in Federally-assisted programs of the
Department of Transportation—Effectuation of Title VL
of the Civil Rights Act of 1964, and as said Regulations
may be amended [,] and (3} that in the event of breach
of any of the above-mentioned nondiscrimination con=
ditions, the Department shall have a right to re-enter
said lands and facilities on said land, and the above
described land and facilities shall thereon revert to and
vest in and become the absolute property of the
Department of Transportation and its assigns as such
interest existed prior to this instruction.* -

APPENDIX C

The following clauses shall be included in all deeds,
licenses, leases, permits, or similar instruments entered
into by the (Name of Recipient) pursuant to the provi-
sions of Assurance 6(a).

The (grantee, licensee, lessee, permitee, etc., as
appropriate) for himself, his heirs, personal represen-
tatives, successors in interest, and assigns, as a part of
the consideration hereof, does hereby covenant and
agree [in the case of deeds and leases add “as z
covenant running with the land”] that in the event facil- .
ities are constructed, maintained, or otherwise operat-
ed on the said property described in this (deed,
license, lease, permit, etc.) for a purpose for which a_
Department of Transportaiion program or activity is
extended or for another purpose involving the provi-
sion of similar services or benefits, the (grantee,
licensee;~lessee, permitee, etc.) shall maintain and
operate such facilities and services in compliance with
all other requirements imposed pursuant to Title 49,
Code of Federal Regulations, Department of Transpor-
tation, Subtitle A, Office of the Secretary, Part 21,
Nondiscrimination in Federally-assisted programs of

* Reverter clause and related language to be used only when
it is determined that such a clause is necessary in order to
effectuate the purposes of Title VI of the Civil Rights Act of
1964.
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the Department of Transportation—Effectuation of Title
VI of the Civil Rights Act of 1964, and as said
Regulations may be amended.

[Include in licenses; leases, permits, etc.j*

That in the event of breach of any of the above
nondiscrimination covenants, (Name of Recipient) shall
have the right to terminate the [license, lease, permit,
etc.] and to re-enter and repossess said land and
the facilities thereon, and hold the same as if said
[licenses, lease, permit, etc.] had never been made or
issued.

Include in deed.}*

That in the event of breach of any of the above non-
discrimination covenants, (Name of Recipient) shall

have the right to re-enter said lands and facilities there--

on, and the above described lands and facilities shall
thereupon revert to and vest in and become the
absolute property of (Name of Recipient) and its
assigns. :

The following shall be included in all deeds, licens-
es, leases, permits, or similar agreements entered into
by (Name of Recipient) pursuant to the provisions of
Assurance 6(b).

The (grantee, licensee, lessee, permitee, etc., as
appropriate) for himself, his personal representatives,

successors in interest, and assigns, as a part of the con-

sideration hereof, does hereby covenant and agree (in
the case of deeds, and leases add “as a covenant run-
ning with the land”) that (1) no person on the ground
of race, color, or national origin shall be excluded from
participation in, denied the benefits of, or be otherwise
subjected to discrimination in the use of said facilities,
(2) that in the construction of any improvements on,

Ap-B-4

over or under such land and the furnishing of services
thereon, no person on the ground of race, color, or
national origin shall be excluded from participation in,
denied the benefits of, or otherwise be subjected to dis-
crimination, (3) that the (grantee, licensee, lessee, per-
mitee, etc.) shall use the premises in compliance with
all other requirements imposed by or pursuant to Title
49, Code of Federal Regulations, Department of
Transportation, Subtitle A, Office of the Secretary, Part
21, Nondiscrimination in Federally-assisted programs of
the Department of Transportation-Effectuation of Title
VI of the Civil Rights Act of 1964), and as said
Regulations may be amended.

[include in licenses, leases, permits, etc.]*

That in the event of breach of any of the above
nondiscrimination Covenants, (Name of Recipient) shall
have the right to terminate the {license, lease, permit,
etc.] and to re-enter and repossess said land and the
facilities thereon, and hold the same as if said [license,
lease, permit, etc.] had never been made or issued.

[Include in deeds]*

That in the event of breach of any of the above
nondiscrimination covenants, (Name of Recipient) shall
have the right to re-enter said land and facilities there-
on, and the above described lands and facilities shall
thereupon revert to and vest in and become the
absolute property of (Name of Recipient) and its.
assigns. ) )

* Reverter clause and related language to be used only when
it is determined that such a clause is necessary in order to
effectuate the purposes of Title VI of the Civil Rights Act of
1964.



PREVENTING DISCRIMINATION IN THE FEDERAL AID PROGRAM: A
SYSTEMATIC, INTERDISCIPLINARY APPROACH

NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION
STATE CERTIFICATIONS AND ASSURANCES

Failure to comply with applicable Federal statutes, regulations and directives may subject state
officials to civil or criminal penalties and/or place the state in a high risk grantee status in
accordance with 49 CFR §18.12.

Each fiscal year the State will sign this certification and assurance statement that the State
complies with all applicable Federal statutes, regulations, and directives in effect with respect to
the periods for which it receives grant funding. Applicable provisions include the following:

- 23 USC Chapter 4 - Highway Safety Act of 1966

- 49 CFR Part 18 - Uniform Administration Requirements for Grants and
Cooperative Agreements to State and Local Governments

- 49 CFR Part 19 - Uniform Administrative Requirements for Grants and
Agreements with Institutions of Higher Education, Hospitals and Other Nonprofit
Organizations

- 23 CFR Chapter II - NHTSA & FHWA Procedures and General Provisions for
State Highway Safety Programs

- 45 CFR Part 74 - Appendix E - Principles for Determining Costs Applicable
toResearch and Development Under Grants and Contracts with Hospitals

- OMB Circular A-87 - Cost Principles for State, local and Indian Tribal
Governments

- OMB Circular A-21 Cost Principles for Educational Institutions
- OMB Circular A-122 - Cost Principles for Nonprofit Organizations
- OMB Circular A-128 - Audit of State and Local Governments

- OMB Circular A-133 - Audits of Institutions of Higher Education and Nonprofit
Institutions

- NHTSA Order 462-6C - Matching Rates for State and Community Highway
Safety Programs

- Highway Safety Grant Funding Policy for NHTSA/FHWA Field-Administered



Grants (Effective 7/14/95)

- Pilot 402 Process (If state is participating in the pilot program)

Certification Statements

The Governor is responsible for the administration of the State highway safety program through a
State highway safety agency which has adequate powers and is suitably equipped and organized
(as evidenced by appropriate oversight procedures governing such areas as procurement,
financial administration, and the use, management, and disposition of equipment) to carry out the
program in compliance with 23 USC 402(b) (1) (A);

The political subdivisions of this State are authorized, as part of the State highway safety
program, to carry out within their jurisdictions local highway safety programs which have been
approved by the Governor and are in accordance with the uniform guidelines promulgated by the
Secretary of Transportation in compliance with 23 USC 402(b) (1) (B);

At least 40 per cent of all Federal funds apportioned to this State under 23 USC 402 for this
fiscal year will be expended by or for the benefit of the political subdivision of the State in
carrying out local highway safety programs authorized in accordance with 23 USC 402(b) (1)
(C), unless this requirement is waived by the Secretary of Transportation;

This State's highway safety program provides adequate and reasonable access for the safe and
convenient movement of physically handicapped persons, including those in wheelchairs, across
curbs constructed or replaced on or after July 1, 1976, at all pedestrian crosswalks in compliance
with 23 USC 402(b) (1) (D);

This State's highway safety program provides for programs to encourage the use of safety belts
by drivers of, and passengers in, motor vehicles, in compliance with 23 USC 402(b)(1)(E);

Cash drawdowns will be initiated only when actually needed for disbursement, cash
disbursements and balances will be reported in a timely manner as required by NHTSA, and the
same standards of timing and amount, including the reporting of cash disbursement and balances,
will be imposed upon any secondary recipient organizations in accordance with 49 CFR 18.20,
18.21, and 18.40 (failure to adhere to these provisions may result in the termination of advance
financing);

Arrangements have been made for the financial and compliance audit required by the Single
Audit Act of 1984 (OMB Circular A-128), which is to be conducted within the prescribed audit
reporting cycle (failure to furnish an acceptable audit, as determined by the cognizant Federal
agency, may result in denial or require return of Federal funds);

The State has submitted appropriate documentation for review to the single point of contact



designated by the Governor to review Federal programs, as required by Executive Order 12372
(Intergovernmental Review of Federal Programs);

Equipment acquired under this agreement for use in highway safety program areas shall be used
and kept in operation for highway safety purposes by the State; or the State, by formal agreement
with appropriate officials of a political subdivision or State agency, shall cause such equipment
to be used and kept in operation for highway safety purposes;

Each recipient of Section 402 funds has a financial management system that complies with the
minimum requirements of 49 CFR Part 18.20;

Each recipient of Section 402 funds will comply with all applicable State procurement
procedures;

The State is funding programs that are within the NHTSA/FHW A National Priority program
areas;

The State highway safety agency will comply with Title VI of the Civil Rights Act of 1964 and
Section 504 of the Rehabilitation Act of 1973, as amended, as implemented by 49 CFR Parts 21
and 27, to ensure that no person in the United States shall, on the grounds of race, color, national
origin, or handicap, be excluded from participation in, be denied the benefits of, or be otherwise
subjected to discrimination under this program.

The Drug-free Workplace Act of 1988(49 CFR Part 29 Sub-part F):

A. The State will provide a drug-free workplace by:

a) Publishing a statement notifying employees that the unlawful manufacture,
distribution, dispensing, possession or use of a controlled substance is prohibited
in the grantee's workplace and specifying the actions that will be taken against
employees for violation of such prohibition;

b) Establishing a drug-free awareness program to inform employees about:

1) The dangers of drug abuse in the workplace.

2) The grantee's policy of maintaining a drug-free workplace.

3) Any available drug counseling, rehabilitation, and employee assistance
programs.

4) The penalties that may be imposed upon employees for drug violations
occurring in the workplace.

C) Making it a requirement that each employee engaged in the performance of the



grant be given a copy of the statement required by paragraph (a).
d) Notifying the employee in the statement required by paragraph (a) that, as a
condition of employment under the grant, the employee will --

1) Abide by the terms of the statement.

2) Notify the employer of any criminal drug statute conviction for a violation
occurring in the workplace no later than five days after such conviction.

e) Notifying the agency within ten days after receiving notice under subparagraph (d)
(2) from an employee or otherwise receiving actual notice of such conviction.

f) Taking one of the following actions, within 30 days of receiving notice under
subparagraph (d) (2), with respect to any employee who is so convicted --

1) Taking appropriate personnel action against such an employee, up to and
including termination.

2) Requiring such employee to participate satisfactorily in a drug abuse assistance
or rehabilitation program approved for such purposes by a Federal, State, or local

health, law enforcement, or other appropriate agency.

g) Making a good faith effort to continue to maintain a drug-free workplace through
implementation of paragraphs (a), (b), (c), (d), (e), and (f) above.

BUY AMERICA ACT

The State will comply with the provisions of the Buy America Act (23 USC 101 Note) which
contains the following requirements:

Only steel, iron and manufactured items produced in the United States may be purchased with
Federal funds unless the State can show that such domestic purchases would be inconsistent with
the public interest; that such materials are not reasonably available and are of an unsatisfactory
quality; or that inclusion of domestic materials will increase the cost of the overall project
contract by more than 25 percent. Clear justification for the purchase of non-domestic items
must be in the form of a waiver request submitted to and approved by the Secretary of
Transportation.

CERTIFICATION REGARDING LOBBYING:

Certification for Contracts, Grants, Loans, and Cooperative Agreements

The undersigned certifies, to the best of his or her knowledge and belief, that:



(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or modification of any Federal contract,
grant, loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the award
documents for all sub-award at all tiers (including subcontracts, subgrants, and contracts under
grant, loans, and cooperative agreements) and that all subrecipients shall certify and disclose
accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for
making or entering into this transaction imposed by section 1352, title 31, U.S. Code. Any
person who fails to file the required certification shall be subject to a civil penalty of not less than
$10,000 and not more than $100,000 for each such failure.

CERTIFICATION REGARDING DEBARMENT AND SUSPENSION:

In accordance with the provisions of 49 CFR Part 29, the State agrees that it shall not knowingly
enter into any agreement under its Highway Safety Plan with a person or entity that is barred,
suspended, declared ineligible, or voluntarily excluded from participation in the Section 402
program, unless otherwise authorized by NHTSA. The State further agrees that it will include
the following clause and accompanying instruction, without modification, in all lower tier
covered transactions, as provided by 49 CFR Part 29, and in all solicitations for lower tier
covered transactions.

Instructions for Certification

1. By signing and submitting this proposal, the prospective lower tier participant is providing the
certification set out below.

2. The certification in this clause is a material representation of fact upon which reliance was
placed when this transaction was entered into. If it is later determined that the prospective lower
tier participant knowingly rendered an erroneous certification, in addition to other remedies



available to the Federal government, the department or agency with which this transaction
originated may pursue available remedies, including suspension and/or debarment.

3. The prospective lower tier participant shall provide immediate written notice to the person to
which this proposal is submitted if at any time the prospective lower tier participant learns that its
certification was erroneous when submitted or has become erroneous by reason of changed
circumstances.

4. The terms covered transaction, "debarred," "suspended," "ineligible," "lower tier covered
transaction," "participant," "person," "primary covered transaction," "principal," "proposal," and
"voluntarily excluded," as used in this clause, have the meanings set out in the Definition and
Coverage sections of 49 CFR Part 29. You may contact the person to whom this proposal is
submitted for assistance in obtaining a copy of those regulations.

nn

5. The prospective lower tier participant agrees by submitting this proposal that, should the
proposed covered transaction be entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred, suspended, declared ineligible, or voluntarily
excluded from participation in this covered transaction, unless authorized by the department or
agency with which this transaction originated.

6. The prospective lower tier participant further agrees by submitting this proposal that is it will
include this clause titled "Certification Regarding Debarment, Suspension, Ineligibility and
Voluntary Exclusion -- Lower Tier Covered Transaction," without modification, in all lower tier
covered transactions and in all solicitations for lower tier covered transactions. (See below)

7. A participant in a covered transaction may rely upon a certification of a prospective
participant in a lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the certification is
erroneous. A participant may decide the method and frequency by which it determines the
eligibility of its principals. Each participant may, but is not required to, check the Non-
procurement List.

8. Nothing contained in the foregoing shall be construed to require establishment of a system of
records in order to render in good faith the certification required by this clause. The knowledge
and information of a participant is not required to exceed that which is normally possessed by a
prudent person in the ordinary course of business dealings.

9. Except for transactions authorized under paragraph 5 of these instructions, if a participant in a
covered transaction knowingly enters into a lower tier covered transaction with a person who is
suspended, debarred, ineligible, or voluntarily excluded from participation in this transaction, in
addition to other remedies available to the Federal government, the department or agency with
which this transaction originated may pursue available remedies, including suspension and/or
debarment.

CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND
VOLUNTARY EXCLUSION -- LOWER TIER COVERED TRANSACTIONS:



1. The prospective lower tier participant certifies, by submission of this proposal, that neither it
nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible,
or voluntarily excluded from participation in this transaction by any Federal department or
agency.

2. Where the prospective lower tier participant is unable to certify to any of the statements in this
certification, such prospective participants shall attach an explanation to this proposal.

MINORITY BUSINESS ENTERPRISE REQUIREMENTS:

In accordance with the provisions of 49 CFR Part 23, the State agrees to abide by the following
statements, and shall ensure that these statements are included in all subsequent agreements
and/or contracts assisted by Section 402 funds:

It is the policy of the Department of Transportation that minority business enterprises, as defined
in 49 CFR Part 23, shall have the maximum opportunity to participate in the performance of
contracts financed in whole or in part with Federal funds under this agreement. Consequently,
the MBE requirements of 49 CFR Part 23 apply to this agreement.

The recipient or its contractor agrees to ensure that minority business enterprises as defined in 49
CFR Part 23 have the maximum opportunity to participate in the performance of contracts and
subcontracts financed in whole or in part with Federal funds provided under this agreement. In
this regard, all recipients or contractors shall take all necessary and reasonable steps in
accordance with 49 CFR Part 23 to ensure that minority business enterprises have the maximum
opportunity to compete for and perform contracts. Recipients and their contractors shall not
discriminate on the basis of race, color, national origin, or sex in the award and performance of
DOT-assisted contracts.

ENVIRONMENTAL IMPACT

The Governor's Representative for Highway Safety has reviewed the State's Fiscal Year

highway safety planning document and hereby declares that no significant
environmental impact will result from implementing this highway safety plan. If, under a future
revision, this Plan will be modified in such a manner that a project would be instituted that could
affect environmental quality to the extent that a review and statement would be necessary, this
office is prepared to take the action necessary to comply with the National Environmental Policy
Act (42 USC 4321 et seg.).

Governor's Representative for Highway Safety




Date

DATRAINI-I\TITLE6\CERTS.402.August 26, 1999
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Sample Nondiscrimimatiomn

SAMPLE NONDISCRIMINATION AGREEMENT
FEDERAL HIGHWAY ADMINISTRATION
REGIONAL OFFICE o
CITY, STATE

NONDISCRIMINATION
AGREEMENT

THE FEDERAL HIGHWAY ADMINISTRATION
REGIONAL ADMINISTRATOR
AND
(NAME OF RECIPIENT)

The (Name of Recipient), (hereinafter referred to as
the “Recipient” ) hereby agrees to comply with the fol-
lowing Federal statutes, U.S. Department of
Transportation and Federal Highway Administration
Regulations, and the policies and procedures promul-
gated by the Federal Highway Administration, as a con-
dition to receipt of Federal funds.

TITLE VI OF THE CIVIL RIGHTS
ACT OF 1964

Title VI of the Civil Rights Act of 1964, as amended,
provides that no person shall on the ground of race,
color, national origin, sex, age, and handicap/disabil-
ity, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assis-
tance. The Civil Rights Restoration Act of 1987 amend-
ed Title VI to specify that entire institutions receiving
Federal funds—whether schools and colleges, govern-
ment entities, or private employers—must comply with
Federal civil rights laws, rather than just the particular
programs or activities that receive the funds.
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Agreememnt

Nondiscrimination programs require that Federal-aid
recipients, subrecipients, and contractors prevent dis-
programs and activities, whether those programs and
activities are federally funded or not. If a unit of a Staté
or local government is extended Federal-aid and dis-
tributes such aid to another governmental entity, all of
the operations of the recipient and subrecipient are
covered. Corporations, partnerships, or other private
organizations or sole proprietorships are covered in
their entirety if such entity received Federal financial
assistance (FHWA Notice N 4720.6, September 2, 1992).

ASSURANCES

49 CFR PART 21.7

The (Name of the Recipient), HEREBY GIVES
ASSURANCES: )

1. That no person shall on the grounds or race,
color, national origin, sex, age, and handicap/dis-
ability, be excluded from participation in, be
denied the benefits of, or be otherwise subjected
to discrimination under any program_or activity
conducted by the recipient regardless of whether
those programs and activities are Federally
funded or not. Activities and programs which the
recipient hereby agrees to carry out in compli-
ance with Title VI and related statutes include but
are not limited to:

LIST ALL MAJOR PROGRAMS AND ACTIVITIES
OF THE RECIPIENT -

. That it will promptly take any measures necessary
to effectuate this agreement.

. That each program, activity, and facility as __
defined at 49 CFR 21.23(b) and (e), and the Civil
Rights Restoration Act of 1987 will be (with regard
to a program or activity) conducted, or will be
(with regard to a facility) operated in compliance
with the nondiscriminatory requiremerits imposed
by, or pursuant to, this agreement.
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4. That these assurances are given in consideration
of and for the purpose of obtaining any and all
Federal grants, loans, contracts, property, dis-
counts or other Federal financial assistance
extended after the date hereof to the recipient by
the Federal Highway Administration under the
Motor Carrier Safety Assistance Program and is
binding on it, other recipients, subgrantees, con-
tractors, subcontractors, transferees, successors
in interest and other participants in the Motor
Carrier Safety Assistance Program. The person or
persons whose signatures appear below are
authorized to sign these assurances on behalf of
the Recipient.

5. That the Recipient shall insert the following noti-
fication in all solicitations for bids for work or
material subject to the Regulations and made in
connection with all Motor Carrier Safety
Assistance programs and, in adapted form all
proposals for negotiated agreements:

The Recipient, in accordance with Title VI of
the Civil Rights Act of 1964, 78 Stat. 252, 42
U.S.C. 2000d to 2000d-4 and Title 49, Code of
Federal Regulations, Department of Transpor-
tation, Subtitle A, Office of the Secretary, Part 21,
Nondiscrimination in Federally-assisted programs
of the Department of Transportation issued pur-
suant to such Act, hereby notifies all bidders that
it will affirmatively ensure that in any contract

entered into pursuant to this advertisement, dis- -

advantaged business enterprises as defined at 49
CFR Part 23 will be afforded full opportunity to
submit bids in response to this invitation and will
not be discriminated against on the grounds of
race, color, national origin, sex, age, handicap/
disabled in consideration for an award.

6. That the Recipient shall insert the clauses of
Appendix A of this agreement in every contract
subject to the Act and the Regulations.

7. The Recipient agrees that the United States has a
right to seek judicial enforcement with regard to
any matter arising under the Act, the Regulations,
and this agreement.

IMPLEMENTATION
PROCEDURES

23 CFR PART 200

This agreement shall serve as the recipient’s Title VI
plan pursuant to 23 CFR 200 and Region ___ Title VI
Implementation Guide. : -

For the purpose of this agreement, “Federal Assxst—
ance” shall include:

1. grants and loans of Federal funds,
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the grant or donation of Federal property and
interest in property,

the detail of Federal personnel,

the sale and lease of, and the permission to use—
(on other than a casual or transient basis),
Federal property or any interest in such prop-
erty without consideration or at a nominal con-
sideration, orat a consideration which is reduced
for the purpose of assisting the recipient, or in
recognition of the public interest to be served by

such sale or lease to the recipient, and

any Federal agreement, arrangement, or other
contract which has, as one of its purposes, the
provision of assistance. =

The recipient shall:

1.

Issue a policy statement, signed by the head of
the recipient, which expresses its commitment to
the nondiscrimination provisions of Title VI. The
policy statement shall be circulated throughout
the recipient’s organization and to the general
public. Such information shall be published
where appropriate in languages other than
English.

Take affirmative action to correct any deficien- -
cies found by the Federal Highway

Administration within a reasonable time period,

not to exceed 90 days, in order to implement

Title VI compliance 'in accordance with this

agreement. The head of the recipient shall be

held responsible for implementing Title VI

requirements. .

Establish a civil rights unit and designate a coor- --
dinator who has a responsible position in the
organization and easy access to the head of the-
recipient. This unit shall contain a Title VI Equal
Employment Opportunity Coordinator or a Title
V1 Specialist, who shall be responsible for initiat----
ing and monitoring Title VI activities and prepar- —
ing required reports. :

Adequately staff the civil rights unit to effective- -
ly implement the civil rights requirements.

Process complaints of discrimination consistent™
with the provisions contained in this agreement.
Investigations shall be conducted by civil rights
personnel trained in discrimination complaint
investigations. = Identify each complainant by
race, color, national origin, sex, age, handicap/
disability; the nature of the complaint, the date
the complaint was filed, the date the investiga- -
tion was completed, the disposition, the date of
the disposition, and other pertinent information.
A copy of the complaint, together with a copy of
the recipient’s report of investigation, will be for- -
warded to the Office of Motor Carrier Safety
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within 60 days of the date the complaint was
received by the recipient.

Collect statistical data (race, color, national ori-
gin, sex, age, handicap/disability) of participa-
tion in, and beneficiaries of the programs and
activities conducted by the recipient.

. Conduct Title VI reviews of the recipient and
subrecipient contractor program areas and activ-
ities. Revise where applicable, policies, proce-
dures and directives to include Title VI require-
ments.

. Conduct training programs on Title VI and relat-
ed statutes.

. Prepare a yearly report of Title VI accomplish-
ments for the past year and goals for the next
year.

(a) Accomplishment Report

List major accomplishments made regarding
Title VI activities. Include instances where Title
VI issues were identified and discrimination was
prevented. Indicate activities and efforts the Title
VI Specialist and program area personnel have
undertaken in monitoring Title VI. Include a
description of the scope and conclusions of any
special reviews conducted by the Title VI
Specialist.  List any major problem(s) identified
and corrective action taken. Include a summary
and status report on any Title VI complaints filed
with the recipient.

(b) Annual Work Plan

Outline Title VI monitoring and review activ-
ities planned for the coming year; state by
which each activity will be accomplished and
target date for completion.

DISCRIMINATION COMPLAINT

PROCEDURE

1. Any person who believes that he or she, indi-
vidually, as a member of any specific class, or in
connection with any disadvantaged business
enterprise, has been subjected to discrimination
prohibited by Title VI of the Civil Rights Act of
1964, as amended, may file a complaint with the
recipient. A complaint may also be filed by a
representative on behalf of such a person. All
complaints will be referred to the recipient’s Title
VI Specialist for review and action.

. In order to have the complaint considered under
this procedure, the complainant must file the
complaint no later than 180 days after:

(@) The date of the alleged act of discrimination;
or
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(b) Where there has been a continuing course of
conduct, the date on which that conduct was
discontinued.

In either case, the recipient or his/her designee
may extend the time for filing or waive the time
limit in the interest of justice, specifying in writ-
ing the reason for so doing.

3. Complaints shall be in writing and shall be

signed by the complainant and/or the com-
plainant’s representative.  Complaints shall set
forth as fully as possible the facts and circum-
stances surrounding the claimed discrimination.
In the event that a person makes a verbal com-
plaint of discrimination to an officer or employ-
ee of the recipient, the person shall be inter-
viewed by the Title VI Specialist. If necessary,
the Title VI Specialist will assist the person in
reducing the complaint to writing and submit the
written version of the complaint to the person
for signature. The complaint shall then be han-
dled in the usual manner.

. Within 10 days, the Title VI Specialist will

acknowledge receipt of the allegation, inform
the complainant of action taken or proposed
action to process the allegation, and advise the
complainant of other avenues of redress avail-
able, such as the Federal Highway Admini-
stration and the Department of Transportation.

. The recipient will advise the Office of Motor

Carriers within 10 days of receipt of the allega-
tions. Generally, the following information will
be included in every natification to the Office of
Motors Carriers:

(a) Name, address, and phone number of the
complainant.

(b) Name(s) and address(es) of alleged discrimi-
nating official(s).

(©) Basis of complaint (i.e., race, color, national
origin, sex, age, disability/handicap).

(d) Date of alleged discriminatory act(s).
(e) Date of complaint received by the recipient.
(H) A statement of the complaint.

(g) Other agencies (state, local or Federal) where
the complaint has been filed.

(h) An explanation of the actions the recipient
has taken or proposed to resolve the issue
raised in the complaint.

. Within 60 days, the Title VI Specialist will con-

duct and complete an investigation of the allega-
tion and based on the information obtained, will
render a recommendation for action in a report
of findings to the head of the recipient. The
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complaint should be resolved by informal means
whenever possible. Such informal attempts and
their results will be summarized in the report of
findings.

7. Within 90 days of receipt of the complaint, the
head of the recipient will notify the complainant
in writing of the final decision reached, including
the proposed disposition of the matter. The noti-
fication will advise the complainant of his/her
appeal rights with the Department of Transpor-
tation, or the Federal Highway Administration, if
they are dissatisfied with the final decision ren-
dered by the State. The Title VI Specialist will
also provide the Office of Motor Carriers with a
copy of this decision and summary of findings.

SANCTIONS

In the event the recipient fails or refuses to comply
with the terms of this agreement, the Federal Highway
Administration may take any or all of the following
sanctions:

(a) Cancel, terminate, or suspend this agreement in
whole or in part;
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{b) Refrain from extending any further assistance to
the recipient under the program with respect to which
the failure or refusal occurred until satisfactory assur—
ance of future compliance has been received from the
recipient.

Take such other action that may be deemed appro-
priate under the circumstances, until compliance or
remedial action has been accomplished by the
recipient.

(d) Refer the case to the Department of Justice for
appropriate legal proceedings.

SIGNED FOR THE FEDERAL HIGHWAY
ADMINISTRATION:

Regional Administrator Date
SIGNED FOR THE RECIPIENT:
Authorized Signature Date
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Sellected Nomdiscrimimatiom -
Authorities

SELECTED NONDISCRIMINATION AUTHORITIES

¢ Title VI of the 1964 Civil Rights Act, 42 U.S.C.
2000, provides in section 601 that:

“No person in the United States shall, on the ground

of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be sub-
jected to discrimination under any program or activ-
ity receiving Federal financial assistance.” (PRO-
SCRIBES DISCRIMINATION IN IMPACTS, SERVICES,
AND BENEFITS OF, ACCESS TO, PARTICIPATION
IN, AND TREATMENT UNDER A FEDERAL-AID
RECIPIENT’S PROGRAMS OR ACTIVITIES)

* The Age Discrimination Act of 1975, 42 U.S.C.
6101, provides:

"No person in the United States shall, on the basis of

age, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under,
any program or activity receiving Federal financial
assistance.” (PROHIBITS DISCRIMINATION BASED
ON AGE.)

¢ The Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970, 42
U.S.C. 4601, provides:

“For the fair and equitable treatment of persons dis-

placed as a direct result of programs or projects
undertaken by a Federal agency or with Federal
financial assistance.” (PROVIDES FOR FAIR TREAT-
MENT OF PERSONS DISPLACED BY FEDERAL AND
FEDERAL-AID PROGRAMS AND PROJECTS)

23 U.S.C. 324, provides:

“No person shall on the ground of sex be excluded
from participation in, be denied the benefits of, or be
subjected to discrimination under any program or
activity receiving Federal assistance under this title or
carried on under this title.” PROHIBITS DISCRIMI-
NATION ON THE BASIS OF SEX)

The Civil Rights Restoration Act of 1987, P.L.
100-209, provides:

Clarification of the original intent of Congress in Title
VI of the 1964 Civil Rights Act, Title IX of the
Education Amendments of 1972, the Age Discrimi-
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nation Act of 1975, and Section 504 of the Rehabili- -
tation Act of 1973. (RESTORES THE BROAD, INSTI- -
TUTION-WIDE SCOPE AND COVERAGE OF THE ™

NON-DISCRIMINATION STATUTES TO INCLUDE

ALL PROGRAMS AND ACTIVITIES OF FEDERAL-AID .

RECIPIENTS, SUBRECIPIENTS AND CONTRACTORS,
WHETHER SUCH PROGRAMS AND ACTIVITIES ARE
FEDERALLY ASSISTED OR NOT.) -

® The Uniform Relocatlon Act Amendments of

1987, P.L. 101-246, provides:

“For fair, uniform, and equitable treatment of all
affected persons;..

{and) minimizing the~ adverse-

impact of displacement...(to maintain)...the eco--_
nomic and social well-being of communities; and..._

to establish a lead agency and allow for State certifi-
(UPDATED THE 1970

cation and implementation.”
ACT AND CLARIFIED THE INTENT OF CONGRESS -
IN PROGRAMS AND PRO]ECTS WHICH CAUSE
DISPLACEMENT)

The Americans with Disabilities Act, P.L. 101-
336, provides:

“No qualified individual with a disability shall, by

reason of such disability, be excluded from the par-

ticipation in, be denied the benefits of, or be sub- .

jected to discrimination by a department, agency,

special purpose district, or other instrumentality of a -
State or a local government.” (PROVIDES ENFORCE-"
ABLE STANDARDS TO ADDRESS DISCRIMINATION

AGAINST INDIVIDUALS WITH DISABILITIES)

¢ The Civil Rights Act of 1991, in part, amended

Section 1981 of 42 U.S.C. by adding two new
sections which provided:

“(b) For the purposes of this section, the term ‘make

and enforce contracts’ includes the making, perfor-

mance, modification, and termination of contracts,

and the enjoyment of all benefits, privileges, terms, _

and conditions of the contractual relationship.

(¢} The rights protected by this section are protected

against impairment by non-governmental discrimina- "

tion and impairment under cclor of State law.”
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NONDISCRIMINATION EXECUTIVE ORDERS

¢ E.O. 12250 DOJ Leadership and Coordination of
Nondiscrimination Laws

® E.0. 12898 Federal Actions to Address Environ-
mental Justice in Minority Populations

and Low Income Populations

NONDISCRIMINATION REGULATIONS

¢ 28 CFR 41 Implementation of Executive Order
12250, Nondiscrimination on the basis
of handicap in Federally assisted
programs. - '

® 28 CFR 42, DOJ’s regulation implementing Title VI
Subpart C  of the Civil Rights Act of 1964.

¢ 49 CFR 21 DOT’s Title VI regulation.

® 49 CFR 24 DOT’s regulation implementing the
Uniform Relocation and Real Property
Acquisition Act for Federal and
Federally-assisted programs requiring
compliance with Nondiscrimination

Statutes and Executive Orders.

® 49 CFR 27 DOT’s regulation implementing Section

504 of the Rehabilitation Act of 1973.
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¢ 23 CFR 200 FHWA’s regulation implementing Title
VI of the 1964 Civil Rights Act.

NONDISCRIMINATION DIRECTIVES

¢ DOT ORDER 1000.12 Implementation of the DOT
Title VI Program

® DOT ORDER 1050.2 Standard Title VI Assurances .

* FHWA ORDER 4720.1A Civil Rights Responsibilities_
of Motor Safety Assistance
Program (MCSAP). July
16, 1993. -

DISADVANTAGED BUSINESS
ENTERPRISE STATUTES

¢ The Surface Transportation Assistance Act of
1982 (Sec. 105 () provided:

That not less than 10 percent of funds apportioned
to States would be contracted with firms owned and
controlled by socially and economically disadvan-
taged individuals,

® The Surface Transportation and Uniform
Relocation Assistance Act of 1987 (Sec. 106 (o)) .

Extended the provisions of Section 105(f) of the
STAA, included women as presumptively disadvan-
taged, and specified criteria to be relied upon in
making certification decisions.



TITLE VI B
OF THE |
CIVIL RIGHTS ACT OF 1964

42 U.S.C.

§ 2000d. Prohibition against exclusion from participation in,
denial of benefits of, and discrimination under Feder.
ally assisted programs on ground of race, color, or

national origin

No person in the United States shall, on the ground of race, color,
or national origin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program or
activity receiving Federal financial assistance.

(Pub.L. 88-332, Title VI, § 601, July 2, 1964, 78 Stat. 252.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1964 Acts. Senate Report No. 872 and
House Report No. 914, see 1964 U.S.
Code Cong. and Adm. News, p. 2335.

Coordination of Implementation and En-
forcement of Provisions
For provisions relating to the coordina-
tion of implementation and enforcement

of the provisions of this subchapter by the
Attorney General, see section [-20f of
Ex.Ord. No. 12250, Nov. 2, 1980, 43 F.R.
72995, set out as a note under sectien
2000d-1 of this title.



§ 2000d-1. Federal authority and financial assistance to pro-
grams or activities by way of grant, loan, or con-
tract other than contract of insurance or guaranty;
rules and regulations; approval by President;
compliance with requirements; reports to Con-
gressional committees; effective date of adminis-
trative action

.Each Federal department and agency which is empowered to
extend Federal financial assistance to any program or activity, b¥
way of grant, loan, or contract other than a contract of insurance or
guaranty, is authorized and directed to effectuate the provisions of
section 2000d of this title with respect to such program or activity by
issuing rules, regulations, or orders of general applicability which
shall be consistent with achievement of the objectives of the statute
authorizing the financial assistance in connection with which the
action is taken. No such rule, regulation, or order shall becomv
effective unless and until approved by the President. Compliance
with any requirement adopted pursuant to this section may b¢
effected (1) by the termination of or refusal to grant or to continue
assistance under such program or activity to any recipient as to
whom there has been an express finding on the record, after opportu-
nity for hearing, of a failure to comply with such requirement, but
such termination or refusal shall be limited to the particular political
entity, or part thereof, or other recipient as to whom such a finding
has been made and, shall be limited in its effect to the particular
program, or part thereof, in which such noncompliance has been so
found, or (2) by any other means authorized by law: Provided,
however, That no such action shall be taken until the department or
agency concerned has advised the appropriate person or persons of
the failure to comply with the requirement and has determined that
compliance cannot be secured by voluntary means. In the case of
any action terminating, or refusing to grant or continue, assistance
because of failure to comply with a requirement imposed pursuant to
this section, the head of the Federal department or agency shall file
with the committees of the House and Senate having legislative
jurisdiction over the program or activity involved a full written report
of the circumstances and the grounds for such action. No such
action shall become effective until thirty days have elapsed after the
filing of such report.

(Pub.L. 88-352, Title VI, § 602, July 2, 1964, 78 Stat. 252.)

.

HISTORICAL AND STATUTORY NOTES

Nov. 2, 1980, 45 F.R. 72995, setout as a
note under this section.

Equal Opportunity in Federal Employ-
“ment . _
Nondiscrimination in government em-

ployment and in employment by govern-

Revision Notes and Legislative Reports

1964 Acts. Senate Report No. 872 and
House Report No. 914, see 1964 U.S.
Code Cong. and Acm. News, p. 2333,

Delegation of Functions

Function of the President relating to
approval of rules, regulations. and orders
of general applicabiiity under this sec-
lion, is delegated to the Attorney General,
see section 1-101 of Ex.Ord. No. 12230,

ment coniractors and subcontraciors, see
Ex.Ord. No. 11246, Sept. 24, 1%9¢E, 30
F.R. 12319 and Ex:Ord. No. 113472, Aug.
8, 1969, 34 F.R. 12985, set out as notes
under section 2000e of this title.



§ 2000d-2. Judicial review; administrative procedure provi-
sions

Any department or agency action taken pursuant to section
2000d-1 of this title shall be subject to such judicial review as may
otherwise be provided by law for similar action taken by such
department or agency on other grounds. In the case of action, not
otherwise subject to judicial review, terminating or refusing to grant
or to continue financial assistance upon a finding of failure to comply
with any requirement imposed pursuant to section 2000d-1 of this
title, any person aggrieved (including any State or political subdivi-
sion thereof and any agency of either) may obtain judicial review of
such action in accordance with chapter 7 of Title 5, and such action
shall not be deemed committed to unreviewable agency discretion
within the meaning of that chapter. :

(Pub.L. 88-352, Title VI, § 603, July 2, 1964, 78 Stat. 253.)
HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1964 Acts. Senate Report No. 872 and
House Report No. 914, see 1964 U.S.
Code Cong. and Adm. News, p. 2355.

Codiﬁcat!on.s

Chapter 7 of Title 5" and "'that chap-
ter’” were substituted for “section 10 of
the Administrative Procedure Act” and

“that section’’, respectively, on authority
of section 7(b) of Pub.L. 89-334, Sept. 6,
1966, 80 Stat. 631, section ! of which
enacted Title 5, Government Organiza.
tion and Employees. Prior to the enact-
ment of Title 5, section 10 of the Adminis-
trative Procedure Act was classified to
section 1009 of Title 5.



§ 2000d-3. construction of provisions not to authorize admin-
istrative action with respect to employment prac-
tices except where primary objective of Federal
financial assistance is to provide employment

Nothing contained in this subchapter shall be construed to autho-
rize action under this subchapter by any department or agency with
respect to any employment practice of any employer, employment
agency, or labor organization except where a primary objective of the
Federal financial assistance is to provide employment.

(Pub.L. 88-352, Title VI, § 604, July 2, 1964, 78 Stat. 253.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1964 Acts. Senate Report No. 872 and
House Report No. 914, see 1964 U.S.
Code Cong. and Adm. News, p. 2353.



§ 2000d-4. Federal authority and financial assistance to pro-
grams or activities by way of contract of insurance
or guaranty

Nothing in this subchapter shall add to or detract from any existing
authority with respect to any program or activity under which
Federal financial assistance is extended by way of a contract of
insurance or guaranty.

(Pub.L. 88-352, Title VI, § 605, July 2, 1964, 78 Stat. 253.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1964 Acts. Senate Report No. 872 and
House Report No. 914, see 1964 U.S.
Code Cong. and Adm. News, p. 235S.



§ 2000d-4a. “Program or activity” and ‘‘program’” defined

For the purposes of this subchapter, the term “program or activi-
ty’” and the term “program’’ mean all of the operations of—
(1)(A) a department, agency, special purpose district, or other
instrumentality of a State or of a local government; or
(B) the entity of such State or local government that distrib-

utes such assistance and each such department or agency (and
each other State or local government entity) to which the assis-
tance is extended, in the case of assistance to a State or local

government;

(2)(A) a college, university, or other postsecondary institution,
or a public system of higher education; or

(B} a local

educational

agency (as defined

in section

198(2)(10) of the Elementary and Secondary Education Act uf

1965), system of vocational education, or other school system;

(3)(A) an entire corporation, partnership, or other private
organization, or an entire sole proprietorship—

(i) if assistance is extended to such corporation, partner-

ship, private organization, or sole proprietorship as a whole;

or

(i1} which is principally engaged in the business of provid-
ing education, health care, housing, social services, or parks

and recreation; or

(B) the entire plant or other comparable, geographically sepa-
rate facility to which Federal financial assistance is extended, in
the case of any other corporation, partnership, private organiza-
tion, or sole proprietorship; or

(4) any other entity which is established by two or more of the
entities described in paragraph (1), (2), or (3);

any part of which is extended Federal financial assistance.
(Pub.L. 88-352, Title VI, § 606, as added Pub.L. 100-259, § 6, Mar. 22,

1988, 102 Stat. 31.}

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1988 Acts. Senate Report No. 100-64,
see 1988 U.S. Code Cong. and Adm.
News, p. 3.

95-361, title I, § 10¢1(a), Nov. {, 1978, 92
Stat. 2198, which was classified to sec-
tion 2854 of Title 20, Education, prior to
the complete revision of Pub.L. 89-10 by
Pub.L. 100-297, Apr. 28, 1988, 102 Stat.
140. For definitions, see section 2891 of
Tide 20.

Abortion Neutrality

This section not to be construed to
force or require any individual or haspi-
tal or any other institution, program, or
activity receiving Federal funds to per-

References in Text

Section 198(a)(10) of the Elementary
and Secondary Education Act of 1963.
referred to in par. (2)(B), is section 198 of
Pub.L. 89-10, title I, as added by Pub.L.

form or pay for an abortion, see section 8
of Pub.L. 100-259, set out as a note un-
der section 1688 of Title 20, Education.

Exclusion from Coverage

This section not to be construed to ex-
tend application of Civil Rights Act of
1964 [42 U.S.C. 2000a et seq.] to ultimate
beneficiaries of Federal financial assis-
tance excluded from coverage before
Mar. 22, 1988, see section 7 of Pub.L.
100-259, set out as a Construction note
under section 1687 of Title 20, Education.



§ 2000d-5. Prohibited deferral of action on applications by
local educational agencies seeking federal Funds
for alleged noncompliance with Civil Rights Act

The Secretary of Education shall not defer action or order action
deferred on any application by a local educational agency for funds
authorized to be appropriated by this Act, by the Elementary and
Secondary Education Act of 1965 [20 U.S.C.A. § 2701 et seq.], by the
Act of September 30, 1950 (Public Law 874, Eighty-first Congress),
(20 U.S.C.A. § 236 et seq.] by the Act of September 23, 1950 (Public
Law 815, Eighty-first Congress) [20 U.S.C.A. § 631 et seq.], or by the
Cooperative Research Act [20 U.S.C.A. § 331 et seq.], on the basis of
alleged noncompliance with the provisions of this subchapter for
more than sixty days after notice is given to such local agency of such
deferral unless such local agency is given the opportunity for a
hearing as provided in section 2000d-1 of this title, such hearing to
be held within sixty days of such notice, unless the time for such
hearing is extended by mutual consent of such local agency and the
Secretary, and such deferral shall not continue for more than thirty
days after the close of any such hearing unless there has been an
express finding on the record of such hearing that such local edu-
cational agency has failed to comply with the provisions of this
subchapter: Provided, That, for the purpose of determining whether a
local educational agency is in compliance with this subchapter.
compliance by such agency with a final order or judgment of a
Federal court for the desegregation of the school or school system
operated by such agency shall be deemed to be compliance with this
subchapter, insofar as the matters covered in the order or judgment
are concerned. .

(Pub.L. 89-750, Title I, § 182, Nov. 3, 1966, 80 Stat. 1209; Pub.L. 90-247.

Title I, § 112, Jan. 2, 1968, 81 Stat. 787; Pub.L. 96-88, Title III, § 301(a)1)
Title V, § 507, Oct. 17, 1979, 93 Stat. 677, 692.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports
1966 Acts. House Report No. 1814, see

1966 U.S. Code Cong. and Adm. News, p.

3844.

. 1968 Acts. Senate Report No. 726 and

Conference Report No. 1049, see 1967

U.S. Code Cong. and Adm. News, p.

2730.

© 1979 Acts. Senate Report No. 96-49

and House Conference Report No.

96459, see 1979 U.S. Code Cong. and
Adm. News, p. 1514.

References in Text

This Act, referred to in text, is Pub.L.
89-750, Nov. 3, 1966, 80 Stat. 1191, as
amended, known as the Elementary and
Secondary Education Amendments o
1966. For complete classification of thai
Act to the Code, see Short Title of 1900



Amendment note set out under section
2701 of Title 20, Education, and Tables.

The Elementary and Secondary Edu-
cation Act of 1963, referred to in text, is
Pub.L. 89-10, Apr. 11, 1965, 79 Stat. 27,
as amended generally by Pub.L. 100-297,
Apr. 28, 1988, 102 Stat. 140, which is
classified generally to chapter 47 (section
2701 et seq.} of Title 20. For complete
classification of this Act to the Code, see
Short Title note set out under section
2701 of Title 20 and Tables.

Act of September 30, 1950, referred to
in text, is Act Sept. 30, 1930, c. 1124, 64
Stat. 1100, as amended, popularly known
as the Educational Agencies Financial
Aid Act, which is classified generally to
chapter 13 (section 236 et seq.) of Title
20. For complete classification of this
Act 1o the Code, see Short Title note set
out under section 236 of Title 20 and
Tables.

The Act of September 23, 1930, re-
ferred 1o in text, is Act Sept. 23, 1930, c.
995, as amended generally by Act Aug.
12, 1958, Pub.L. 85-620, Title I, 72 Stat.
548, which is classified generally to chap-
ter 19 (section 631 et seq.} of Title 20,
Education. For complete classification
of this Act to the Code, see Tables.

The Cooperative Research Act, referred
to in text, is Act July 26, 1954, c. 576, 68
Stat. 333, which was classified generally
to chapter 15 (section 331 et seq.) of Title
20, Education, and terminated on July I,
1975, under provisions of section
402(c)(1) of Pub.L. 93-380, Tide IV, Aug.
21, 1974, 88 Stat. 544. For complete
classification of this Act to the Code, see
Tables.

Codifications

Section was enacted as part of the Ele--
mentary and Secondary Education
Amendments of 1966, Pub.L. 83-750, and
not as part of Pub.L. 88-352 July 2, 1944,
78 Stat. 252, known as the Civil Rights
Act of 1964, Title VI of which enacted
this subchapter.

Amendments
1968 Amendments. Pub.L. 90-247 add-
ed the proviso to this section.

Effective Dates

1966 Acts. Pub.L. 89-730, § 191, pro-
vided that: “The provisions of this title
[enacting this section and sections 241m,
871 to 880, and 886 of Title 20, Edu-
cation, amending sections 241b, 24lc,
241e, 2411, 241g, 241h, 241j, 241k, 2411,
244, 331a, 332a, 332b, 821, 822, 823,
841, 842, 843, 844, 861, 362, 863, 864,
883, and 884 of Title 20, repealing section
241d of Titde 20, and enacting provisions
set out as notes under sections 241a,
241b, and 241¢ of Title 20] shall be effec-
tive with respect to fiscal years beginning
after June 30, 1966, except as specifically
provided otherwise.”

Transfer of Functions

“Secretary of Education” and "Secre-
tary”, were substituted for “Commission-
er of Education” and “Commissioner”
pursuant to sections 301(a)(1) and 307 of
Pub.L. 96-88, which are classified to sec-
tions 3441(a)(1) and 3507 of Title 20,
Education, and which transferred all
functions of the Commissioner of Edu-
cation of the Department of Health, Edu-
cation, and Welfare, to the Secretary of
Education.



§ 2000d-6. Policy of United States as to application of nondis-

crimination provisions in schools of local edu-
cational agencies

(a) Declaration of uniform policy

It is the policy of the United States that guidelines and criteria
éstablished pursuant to title VI of the Civil Rights Act of 1964 [42
U.S.C.A. § 2000d et seq.] and section 182 of the Elementary and
Secondary Education Amendments of 1966 [42 U.S.C.A. § 2000d-5]
dealing with conditions of segregation by race, whether de jure or de
facto, in the schools of the local educational agencies of any State
shall be applied uniformly in all regions of the United States whatev-
“er the origin or cause of such segregation.

(b} Nature of uniformity

Such uniformity refers to one policy apphed uniformly to de jure
segregation wherever found and such other policy as may be provid-
ed pursuant to law applied uniformly to de facto segregation wherev-
er found.

(c) Prohibition of construction for diminution of obligation for
enforcement or compliance with nondiscrimination require-
ments

Nothing in this section shall be construed to diminish the obli-
gation of responsible officials to enforce or comply with such guide-

lines and criteria in order to eliminate discrimination in federally-
assisted programs and activities as required by title VI of the Civil
Rights Act of 1964 [42 U.S.C.A. § 2000d et seq.].

(d) Additional funds

It is the sense of the Congress that the Department of Justice and
the Secretary of Education should request such additional funds as

may be necessary to apply the policy set forth in this section through-
out the United States.

(Pub.L. 91-230, § 2, Apr. 13, 1970, 84 Stat. 121; Pub.L. 96-88, Title III,
§ 301, Title V, § 507, Oct. 17, 1979, 93 Stat. 677, 692.)

HISTORICAIL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1970 Acts. Senate Report No. 91-634
and Conference Report No. 91-937, see
1970 U.S. Code Cong. and Adm. News, p.
2768.

1979 Acts. Senate Report No. 9649
and House Conference Report No.
96459, see 1979 U.S. Code Cong. and
Adm. News, p. 1514,

References in Text

The Civil Rights Act of 1964, referred
to in subsecs. (a) and (c), is Pub.L.
88-332, July 2, 1964, 78 Stat. 241, as
amended. Title VI of the Civil Rights Act
of 1964 is classified generally to this sub-
chapter f(section 2000d et seq.). For
complete classification of this Act to the
Code, see Short Title note set out under
section 2000a of this title and Tables.

Section 182 of the Elementary and Sec-
ondary Education Amendments of 1966,

referred to in subsec. (a), is classified to
section 2000d-5 of this title.

Codifications

Section was enacted as part of the Ele-
mentary and Secondary Education
Amendments of 1969, Pub.L. 91-230 and
not as part of Pub.L. 88-352, July 2,
1964, 78 Stat. 252, known as the Civil
Rights Act of 1964, Title VI of which

‘enacted this subchapter.

Transfer of Functions

“Secretary of Education” was substi-
tuted for “Department of Health, Edu-
cation, and Welfare'' in subsec. (d) pursu-
ant to sections 301 and 3507 of Pub.L.
96-88, which are classified to sections
3441 and 3507 of Tite 20, Education,
and which wransferred functions and of-
fices (relating to education) of the Depart-
ment and Secretary of Health, Education,
and Welfare to the Secretary of Edu-
cation.



§ 2000d-7. civil rights remedies equalization

(a) General provision

(1) A State shall not be immune under the Eleventh Amendment of
the Constitution of the United States from suit in Federal court for a
violation of section 304 of the Rehabilitation Act of 1973 [29 U.S.C.A.
§ 794], title IX of the Education Amendments of 1972 [20 U.S.C.A.
§ 1681 et seq.], the Age Discrimination Act of 1975 [42 U.S.C.A,
§ 6101 et seq.], title VI of the Civil Rights Act of 1964 [42 U.S.C.A.
§ 2000d et seq.], or the provisions of any other Federal statute
prohibiting discrimination by recipients of Federal financial assis-
tance.

(2) In a suit against a State for a violation of a statute referred to
in paragraph (1), remedies (including remedies both at law and in
equity)} are available for such a violation to the same extent as such
remedies are available for such a violation in the suit against any
public or private entity other than a State.

(b) Effective date

The provisions of subsection (a) of this section shall take effect with
respect to violations that occur in whole or in part after October 21,

1986.

{Pub.L. 99-306, Title X, § 1003, Oct. 21, 1986, 100 Stat. 1845}

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1986 Acts. House Report No. 99-571,
House Conference Report No. 99-955,
"and Statement by President, see 1986
U.S. Code Cong. and Adm. News, p.
3471.

References in Text

The Education Amendments of 1972,
referred to in subsec. (a)1), is Pub.L.
92-318, June 23, 1972, 86 Stat. 235, as
amended. Title IX of that Act is classified
principally to chapter 38 (section 1681 et
seq.) of Title 20, Education. For com-
plete classification of this Act to the Code,
see Short Title of 1972 Amendments note
set out under section 1001 of Title 20 and
Tables.

The Age Discrimination Act of 1975,
referred to in subsec. (2)(1), is Pub.L.
94-135, Title III, Nov. 28, 1975, 89 Siat.
728, as amended, which is classified gen-

erally to chapter 76 (section 6101 et seq.}
of this title. For complete classification
of this Act to the Code, see Short Title
note set out under section 6101 of this
title and Tables.

The Civil Rights Act of 1964, referred
to in subsec. (a)(1}, is Pub.L. 88-352, July
2, 1964, 78 Stat. 241, as amended. Title
VI of the Civil Rights Act of 1964 is
classified generally to this subchapter
(section 2000d et seq.). For complete
classification of this Act to the Code, see
Short Title note set out under section
2000a of this title and Tables.

Codifications

Section was enacted as part of the Re-
habilitation Act Amendments of [986.
Pub.L. 99-506, and not as part of Pub.L.
88-332, July 2, 1964, 78 Stat. 252, known
as the Civil Rights Act of 1964, Title VI of
which enacted this subchapter.
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Notice

US. Department —_
of Transportation Subject
Federal Highway
Administration IMPACTS OF THE CIVIL RIGHTS RESTORATION
ACT OF 1987 ON FHWA PROGRAMS
Classification Code Daté
N 4720.6 September 2, 1992
1. PURPOSE. To provide guidance to Federal Highway

Administration (FHWA) field officials, State highway agencies
(SHAs), their subrecipients, and contractors regarding the
nondiscrimination requirements of the Civil Rights
Restoration Act of 1987.

BACKGROUND

a.

The Supreme Court's decision in the case of Grove City
College v. Bell, 465 U.S. 555 (1984), limited the reach
of Federal agency nondiscrimination requirements to those
parts of a recipient's operations which directly
benefitted from Federal assistance. The Civil Rights
Restoration Act of 1987 clarified the intent of Congress
to include all programs and activities of Federal-aid
recipients, subrecipients and contractors. This statute
clarified the intent of Congress as it relates to the
scope of Title VI of the Civil Rights Act of 1964 and
related nondiscrimination statutes.

Nondiscrimination programs require that Federal-aid
recipients, subrecipients, and contractors prevent
discrimination and ensure nondiscrimination in all of
their programs and activities, whether those programs and
activities are federally funded or not. The factors
prohibited from serving as a basis for action or inaction
which discriminates include race, color, national origin,
sex, age, and handicap/disability. The efforts to
prevent discrimination must address, but not be limited
to a program's impacts, access, benefits, participation,
treatment, services, contracting opportunities, training
opportunities, investigations of complaints, allocations
of funds, prioritization of projects, and the functions
of right-of-way, research, planning, and design.

Authorities for nondiscrimination include but are not
limited to: Title VI of the Civil Rights Act of 1964,
the Age Discrimination Acts of 1967 and 1975, Section 504
of the Rehabilitation Acts of 1973, the Americans with
Disabilities Act of 1990, Title IX of the Education
Amendments of 1972, and Title 23, United States Code,
Section 324.

T - en
DISTRIBUTION Level 2: adquarters , op MCR .10

He
Regions

Divisions L
SHA's {(Through Divisions)

Level 3:



FHWA NOTICE N 4720.6
September 2, 1992

GUIDANCE

a. The Civil Rights Restoration Act of 1987 amended each of
the affected statutes by adding a section defining the
word "program" to make clear that discrimination is
prohibited throughout an entire agency if any part of the
agency receives Federal financial assistance. '

b. If a unit of a State or local government is extended
Federal aid and distributes such aid to another
governmental entity, all of the operations of the entity
which distributes the funds and all of the operations of
the department or agency to which the funds are
distributed are covered.

c. Corperations, partnerships, or other private
organizations or sole proprietorships are covered in
their entirety if such an entity receives Federal
financial assistance which is extended to it as a whole
or if it is principally engaged in certain types of
activities.

ACTION REQUIRED
a. FHWA field officials:

(1) Inform the States of the existence of the Civil
Rights Restoration Act of 1987.

(2) Provide guidance and technical assistance to SHAs
upon request.

(3) Inform States of the need to incorporate language in
the next scheduled update of their Nondiscrimination
("Title VI") Plans indicating that they are aware of
the scope of the nondiscrimination provisions and
that they have incorporated a process to inform
persons involved in or affected by all of their
programs and activities of their rights under
Title VI and related nondiscrimination statutes.:

(4) Provide and/or coordinate training addressing
nondiscrimination program requirements.

(5) Provide guidance on how nondiscrimination complaints
will be handled.



FHWA NOTICE N 4720.,6
September 2, 1992

(6) If a complaint of discrimination is received
from a person who believes that he or she has
been subjected to discrimination under any
program or activity of a recipient, subrecipient,
or contractors whether Federal-aid funds are
involved in a particular program or activity or -
not, immediately transmit the complaint to the
Dlrector, Departmental Office of Civil Rights,
and send a copy of the complaint to HCR-20.

b. State transportation agencies:

(1) Incorporate appropriate language in updates of
Nondiscrimination ("Title VI") Plans to ensure that
persons affected by or involved in all of a State's
programs and activities are aware of their rights to
not be subjected to discrimination based on race,
color, sex, national origin, age, or
handicap/disability.

(2) Ensure that persons who believe they have been
subjected to discrimination are made aware of the
avenues of redress available to them and that they
are provided advice on the process.

(3) Monitor activities and investigate complaints filed
against Federal-aid subrecipients and contractors.
The SHAs are also responsible for preventing
discrimination in all of their own programs and
activities and attempting to informally resolve
complaints filed against them throughout the
complaint process.

(4) Where a complainant lodges a complaint against the
SHA, the FHWA will conduct or contract for the
investigation or, if a class action complaint, a
review.

(5) In instances where the complaint is against a
contractor, subcontractor, or subrecipient, the FHWA
can defer to the appropriate SHA to schedule and
conduct an investigation, although, initially,
involvement by FHWA may be appropriate to ensure the
adequacy of the investigation.

G —

T. D./Larson
Federal Highway Administrator
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Presidential Documents

Title 3—

The President

Executive Order 12898 of February 11, 1994

Federal Actions To Address Environmental {ustice in
Minority Populations and Low-Income Populations

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows: ,

Section 1-1. IMPLEMENTATION.

1-101. Agency Responsibilities. To the greatest extent practicable and per--
mitted by law, and consistent with the principles set forth in the report
on the National Performance Review, each Federal agency shall make achiev-
ing environmental justice part of its mission by identifying and addressing,
as appropriate, disproportionately high and adverse human health or environ-
mental effects of its programs, policies, and activities on minority populations
and low-income populations in the United States and its territories and
possessions, the District of Columbia, the Commonwealth of Puerto Rico,
and the Commonwealth of the Mariana Islands.

1-102. Creation of an Interagency Working Group on Environmental Justice
{a) Within 3 months of the date of this order, the Administrator of the
Environmental Protection Agency (“Administrator’”) or the Administrator’s
designee shall convene an interagency Federal Working Group on Environ-
mental Justice {‘Working Group”). The Working Group shall comprise the
heads of the following executive agencies and offices, or their designees:
{a} Department of Defense; (b} Department of Health and Human Services;
{c) Department of Housing and Urban Development; (d} Department of Labor;
{e} Department of Agriculture; (f) Department of Transportation; (g) Depart-
ment of Justice; (h) Department of the Interior; (i) Department of Commerce;
(i) Department of Energy; (k) Environmental Protection Agency; (1) Office
of Management and Budget; (m) Office of -Science and Technology Policy;
(n} Office of the Deputy Assistant to the President for Environmental Policy;
(o) Office of the Assistant to the President for Domestic Policy; (p) National
Economic Council; (q) Council of Economic Advisers; and (r) such other
Government officials as the President may designate. The Working Group
shall report to the President through the Deputy Assistant to the President
for Environmental Policy and the Assistant to the President for Domestic
Policy. ) ) o ) N

{b) The Working Group shall: (1) provide guidance to Federal agencies
on criteria for identifying disproportionately high and adverse human health
or environmental effects on minority populations and low-income popu-
lations;

{2} coordinate with, provide guidance to, and serve as a clearinghouse
for, each Federal agency as it develops an environmental justice strategy
as required by section 1-103 of this order, -in order to ensure that the
administration, interpretation and enforcement of programs, activities and
policies are undertaken in a consistent manner;

(3} assist in coordinating research by, and stimulating cooperation among,
the Environmental Protection Agency, the Dopartment of Health and Human
Services, the Department of Housing and Urban Development, and other
agencies conducting research or other activities in accordance with section
3-3 of this order;

{4) assist in coordinating data collection. required by this order;
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{6} examine existing data and studies on environmental justice;

{£) hold public mweetings as required in section 5-502{d) of this order;
end
{7} develop intersgency model projects on environmental justice that evi~

dence cooperation among Federal agencies.

1-103. Development of Agency Strategies. (a) Except as provided in section
6-605 of this order, each Federal agency shall develop an agency-wide
environmental justice strategy, as set forth in subsections (b)-(e} of this
section that identifies and addresses disproportionately high and adverse
human health or environmental effects of its programs, policies, and activities
on minority populations and low-income populaticns. The environmental
justice strategy shall list programs, pelicies, planning and public participation
processes, enforcement, and/or rulemakings related to human hesalth or the
environment that should be revised to, at a minimum: (1) promote enforce-
ment of all health and environmental statutes in areas with minority popu-
lations and low-income populaticns; (2) ensure greater public participation;
(3) improve research and data coliection relating to the health of and environ-
ment of minority populations and low-income populations; and (4) identify
differential patterns of consumption of natural resources among minority
populations and low-income populations. In addition, the environmental
justice strategy shall include, where appropriate, a timetable for undertaking
identified revisions and consxderatlon of economic and social implications
of the revisions.

(b) Within 4 months of the date of this order, each Federal agency shall
identify an internal administrative process for developing its environmental
justice strategy, and shall inform the Working Group of the process. -

{c) Within 6 months of the date of this order, each Federal agency shall
provide the Working Group with an outline of its proposed environmental
justice strategy.

(d) Within 10 months of the date of this order, each Federal agency
shall provide the Working Group with its proposed environmental justice
strategy.

(e} Within 12 months of the date of this order, each Federal agency
shall finalize its environmental justice strategy and provide a copy and
written description of its strategy to_the Working Group. During the 12
month period from the date of this order, each “Federal agency, as part
of its environmental justice strategy, shall identify several specific projects
thet can be promptly undertaken to address particular concerns identified
during the development of the proposed environmental justice strategy, and
a schedule for implementing those projects.

(ff Within 24 months of the date of this order, each Federal agency
shall report to the Working Group on its progress in implementing its
agency-wide environmental justice strategy.

{g} Federal agencies shall provide additional periodic reports to the Work-
ing Group as requested by the Working Group. “

1-104. Reports to the President. Within 14 months of the date of this
order, the Working Group shall submit to the President, through the Office
of the Deputy Assistant to the President for Environmental Policy and the
Office of the Assistant to the President for Domestic Policy, a report that
describes the implementation of this order, and includes the final environ-
mental justice strategies described in section 1-103{e) of this order —_

Sec. 2-2. FEDERAL AGENCY RESPONSIBILITIES FOR FEDERAL PROGRAMS. Each
Federal agency shall conduct its programs, policies, and activities that sub-
stantially affect human health or the environment, in a manner that ensures
that such programs, policies, and activities do not have the effect of excluding
persons (including populations) from participation in. denying persons (in-
cluding populations} the benefits of, or subjecting persons (including popu-



Federal Register / Vol. 59, No. 32 / Wednesday, February 16, 1994 / Presidential Documents 7631

p——
.

lations} to discrimination under, such programs, policies, and activities,
because of their race, color, or national origin.

Sec. 3-3. RESEARCH, DATA COLLECTION, AND ANALYSIS.

3-301. Human Health and Environmental Research and Analysis. (a) Envi-
ronmental human health research, whenever practicable and appropriate,
shall include diverse segments of the populetion in epidemiological and
clinical studies, including segments at high risk from environmental hazards,
such as minerity populations, low-income populations and workers who
may be exposed to substantial environmental hazards.

{b} Environmental human health analyses, whenever practicable and appro-
priate, shall identify multiple and cumulative exposures.

{c) Federal agencies shall provide minority populations and low-income
populations the opportunity to comment on the development and design
of research strategies undertaken pursuant to this order.

3-302. Human Health and Environmental Data Collection and Analysis.
To the extent permitted by existing law, including the Privacy Act, as
amended (5 U.S.C. section 552a}: (a} each Federal agency, whenever prac-
ticable and appropriate, shall collect, maintain, and analyze information
assessing and comparing environmental and human health risks borne by
populations identified by race, national origin, or income. To the extent
practical and appropriate, Federal agencies shall use this information to
determine whether their programs, pelicies, and activities have disproportion-
ately high and adverse human health or environmental effects on minority
populations and low-income populations;

(b) In connection with the development and implementation of agency
strategies in section 1-103 of this order, each Federal agency, whenever
practicable and appropriate, shall collect, maintain and analyze information
on the race, national origin, income level, and other readily accessible and
appropriate information for areas surrounding facilities or sites expected
to have a substantial environmental, human health, or economic effect on
the surrounding populations, when such facilities or sites become the subject
of a substantial Federal environmental administrative or judicial action.
Such information shall be made availsble to the public, unless prohibited
by law; and

{c) Each Federal agency, whenever practicable and appropriate, shall col-
lect, maintain, and analyze information on the race, national origin, income
level, and other readily accessible and appropriate information for areas
surrounding Federal facilities that are: (1} subject to the reporting require-
ments under the Emergency Planning and Community Right-to-Know Act,
42 U.S.C. section 11001-11050 as mandated in Executive Order No. 12856;
and (2) expected to have a substantial environmental, human health, or
economic effect on surrounding populations. Such information shall be made
available to the public, unless prohibited by law.

{(d) In carrying out the responsibilities in this section, each Federal agency,
whenever practicable and appropriate, shall share information and eliminate
unnecessary duplication of efforts through the use of existing data systems
and cooperative agreements among Federal agencies and with State, local,
and tribal governments.

Sec. 4—4. SUBSISTENCE CONSUMPTION OF FISH AND WILDLIFE.

4-401.- Consumption Patterns. In order to assist in identifying the need
for ensuring protection of populations with differential patterns of subsistence
consumption of fish and wildlife, Federal agencies, whenever practicable
and appropriate, shall collect, maintain, and analyze information on the
consumption patterns of populations who principally rely on fish and/or
wildlife for subsistence. Federal agencies shall communicate to the public
the risks of those consumption patterns.
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4-402, Guidance. Federal agencles, whenever practicable and appropriate,
shall work in a coordinated manner to publish guidance reflecting the latest
scientific information available concerning methods for evaluating the human
health risks associated with the consumption of pollutant-bearing fish or
wildlife. Agencies shall consider such guidance in developing their policies
and rules. :

Sec. 5-5. PUBLIC PARTICIPATION AND ACCESS TO INFORMATION. (a) The public
may submit recommendations to Federal agencies relating to the incorpora-
tion of environmental justice principles into Federal agency programs or
policies. Each Federal agency shall convey such recommendations to the
Working Group.

(b) Each Federal agency may, whenever practicable and appropriate, trans-
late crucial public documents, notices, and hearings relating to human health
or the environment for limited English speaking populations.

(c) Each Federal agency shall work to ensure that public documents,
notices, and hearings relating to human health or the environment are con-
cise, understandable, and readily accessible to the public.

(d} The Working Group shall hold public meetings, as appropriate, for
the purpose of fact-finding, receiving public comments, and conducting in-
quiries concerning environmental justice. The Working Group shall prepare
for public review a summary of the comments and recommendations dis-
cussed at the public meetings. -

Sec. 6-6. GENERAL PROVISIONS.

6-601. Responsibility for Agency Implementation. The head of each Federal
agency shall be responsible for ensuring compliance with this order. Each
Federal agency shall conduct internal reviews and take such other steps
as may be necessary to monitor compliance with this order.

6-602. Executive Order No. 12250. This Executive order is intended to
supplement but not supersede Executive Order No. 12250, which requires
consistent and effective implementation of various laws prohibiting discrimi-
natory practices in programs receiving Federal financial assistance. Nothing
berein shall limit the effect or mandate of Executive Order No. 12250.

6—603; Executive Order No. 12875. This Executive order is not intended
to limit the effect or mandate of Executive Order No. 12875. -

6-604. Scope. For purposes of this order, Federal agency means any agency
on the Working Group, and such other agencies as may be designated
by the President, that conducts any Federal program or activity that substan-
tially affects human health or the environment. Independent agencies are
requested to comply with the provisions of this erder..

6-605. Petitions for Exemptions. The head of a Federal agency may petition_
the President for an exemption from the requirements of this order on
the grounds that all or some of the petitioning agency’s programs or activities
should not be subject to the requirements of this order.

6-606. Native American Programs. Each Federal agency responsibility set
forth under this order shall apply equally to Native American programs.
In addition, the Department of the Interior, in coordination with the Working
Group. and, after consultation with tribal leaders, shall coordinate steps
to be taken pursuant to this order that address Federally-recognized Indian
Tribes. -

6-807. Costs. Unless otherwise provided by law, Federal agencies shall
assume the financial costs of complying with this order.

6-608. General. Federal agencies shall implement this order consistent
with, and to the extent permitted by, existing law.

6-609. Jddicial Review. This order is intended only to improve the internal
management of the executive branch and is not intended to, nor. does it
create any right. benefit, or trust responsibility, substantive or procedural,
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enforceable at law or equity by a party against the United States, its agencies,
its officers, or any person. This order shall not be construed to create
any right to judicial review involving the compliance or noncompliance
of the United States, its agencies, its officers, or any other person with
this order.

THE WHITE HOUSE,
February 11, 1994.

Editorial note: For the memorandum that was concurrently issued on Federal environmental
program reform, see issue No. 6 of the Weekly Compilation of Presidential Documents.



Appendix D-4

FEDERAL REGISTER
Vol. 62, No. 72

Notices

DEPARTMENT OF TRANSPORTATION (DOT)
Office of the Assistant Secretary for Transportation Policy
Departmentai Office of Civil Rights

[OST Docket No. OST-95-141 (50125)]

Department of Transportation (DOT) Order To Address Environmental Justice in
Minority Populations and Low-income Populations

82 FR 18377
DATE: Tuesday, Aprii 15, 1997
ACTICN: Notice of final DOT Order on environmental justice.

SUMMARY: The Department of Transportation is issuing its final DOT Order, which will
be used by DOT to comply with Executive Order 12898, Federal Actions to Address
Environmental Justice in Minority Popuiations and Low-Income Populations. The Order
generally describes the process that the Office of the Secretary and each Operating
Administration will use to incorporate environmental justice principles (as embodied in the
Executive Order) into existing programs, pclicies, and activities. The Order provides that
the Office of the Secretary and each Operating Administration within DOT will develop
specific procedures to incorporate the goais of the DOT Order and the Executive Order
with the programs, policies and activities which they administer or impiement.

FOR FURTHER INFORMATION CONTACT: Ira Laster Jr., Office of Environment, Energy,
and Safety, Office of the Assistant Secretary for Transportation Policy, (202) 366-4859, or
Marc Brenman, Departmentai Office of Civil Rights, (202) 366-1119, U.S. Department of
Transportation, 400 7th Street, SW., Washington, DC 20580.

SUPPLEMENTARY INFORMATION: Executive Order 12898, as well as the President's

February 11, 1994 Memorandum on Environmental Justice (sent to the heads of all

departments and agencies), are intended to ensure that Federal departments and

agencies identify and address disproportionately high and adverse human heaith or
environmental effects of their policies, pregrams and activities on minority popuiations and
low-income poputations.

The DOT Environmental Justics Order is a key component of DOT's June 21, 19_95
Environmental Justice Strategy (60 FR 33896). The Order sets forth a process by wh:ch
DOT and its Operating Administrations will integrate the goals of the Executive Order into



their operations. This is to be done through a process developed within the framework of
existing requirements, primarily the National Environmental Policy Act (NEPA), Title VI of
the Civil Rights Act of 1964 (Title VI), the Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970, as amended (URA), the Intermodal Surface
Transportation Efficiency Act of 1991 (ISTEA), and other DOT applicable statutes,
regulations and guidance that concern planning; social, economic, or environmental
matters; public health or welfare; and public involvement. The Order is an internal directive
to the various components of DOT and does not create any right to judicial review for
compliance or noncompliance with its provisions.

in order to provide an opportunity for public input, a proposed version of this Order was
published for comment on June 29, 1985 (60 FR 33899). A total of 30 written comments
were received. Fifteen comments were received from state transportation or highway
agencies, representing 20 state agencies (one letter was signed by ten state agencies, but
four of those also sent individual comments). The other 15 comments included four from
transit agencies, four from national organizations, two each from local governments,
metropolitan planning organizations, and citizens objecting to one particular project, and
one from a professional association.

Most of the comments from the state agencies suggested that the proposed Order would
duplicate existing processes and impose additional burdens on the state agencies, and
urged that greater flexibility be granted to states.

The DOT Order reinforces considerations already embodied in NEPA and Title VI, and the
final version has been revised to make this ciearer. It is intended to insure that a process
for the assessment of environmental justice factors becomes common practice in the
application of those, and related, statutes.

Many other comments suggested ways in which the Order might be clarified or simplified,
or addressed specific details of individual agency implementation. As this Order is only
intended to provide general guidance to all DOT components, detailed comments on each
agency's implementation are premature, and should be made during opportunities for
public input on agency implementation (para. 5 of the Order).

Several commenters suggested greater reliance on existing procedures, particularly those
implementing NEPA.

One commenter noted, "Over the past number of years we have seen rules and laws
initiated with laudable intent, only to be slowly transformed into bureaucratic mazes only

dimly related to their original purpose."

The Department does not intend that this Order be the first step in creating a new set of
requirements. The objective of this Order is the development of a process that integrates
the existing statutory and regulatory requirements in a manner that helps ensure that the
interests and well being of minority populations and low-income populations are



considered and addressed during transportation decision making.

To further advance this objective, explanatory information has been provided in this
preamble and several changes have been made in the Order. Most notably:

-Further clarification has been provided concemning the use of existing NEPA, Title

VI, URA and ISTEA planning requirements and procedures to satisfy the objectives
of Executive Order 12898.

-The application of the Order to ongoing activities is discussed in this preamble.

-The Order has been modified to further clarify the relationship and use of NEPA
and Title VI in implementing the Executive Order.

Further, in developing and reviewing implementing procedures, described in paragraph
Sa to comply with Executive Order 12898, the emphasis continues to be on the actual
implementation of NEPA, Title VI, the URA and ISTEA planning requirements so as to
prevent disproportionately high and adverse human health or environmental effects of
DOT's programs, policies and activities on minority populations and low-income
populations. ’

One of the primary issues raised in the proposed Order concerned the actions that would
be taken if a disproportionately high and adverse human heaith or environmental effect on
minority populations or low-income populations is identified. The proposed Order set forth
three options. A variety of comments were received on this issue, both for and against the
various options.

The final Order adopts a modified version of Option B from the proposed Order. While
Option B implements a new process for addressing disproportionately high and adverse
effects, the Department believes that Option B is consistent with existing law and best
accomplishes the objectives of the Executive Order. Option B (now incorporated in
paragraphs 8a, 8b and 8c of the final Order) provides that disproportionate impacts on
low-income and minority popuiations are to be avoided, if practicable, that is, unless
avoiding such disproportionate impacts would result in significant adverse impacts on
other important social, economic, or environmental resources. Further, populations
protected by Title VI are covered by the additional provisions of paragraph 8b. Three
commenters expressed concern and uncertainty as to the implementation of paragraph
8b(1) of Option B as proposed, that provided for an agreement with populations protected
by Title VI. DOT agreed with the comments and, accordingly, that paragraph has been
deleted from the final Order.

Several commenters asked about the effective date of this Order. In particular they wanted
to know whether it applies to ongoing projects. The effective date of the Order is the date
of its issuance. However, to the extent that the Order clarifies existing requirements that
ensure environmental justice principles are considered and addressed before final



transportation decisions are made, its purposes already should be reflected in actions
relating to ongeing projects.

Several commenters recommended that insignificant or de minimis actions not be covered
by this Order. It is noted that the definition of "programs, policies andfor activities" in
Section 1f of the Appendix does not apply to those actions that do not affect human heaith
or the environment. Other actions that have insignificant effects on human health or the
environment can be excluded from coverage by a DOT component.

One commenter suggested that this Order might be inconsistent with the Supreme Court's
decision in Adarand Constructors v. Pena. DOT has concluded that, since the purpose of
this Order is unrelated to the types of programs which were the subject of Adarand, this
Order is not affected by the Adarand decision.

Dated: February 3, 1997.
Federico F. Pena,
Secretary of Transportation.

Department of Transportation, Office of the Secretary, Washington, D.C.

Order

Subject: Department of Transportation Actions To Address Environmental
Justice in Minority Populations and Low-Income Populations

1. Purpose and Authority

a. This Order establishes procedures for the Department of Transportation (DOT) to use
in complying with Executive Order 12898, Federal Actions to Address Environmental
Justice in Minority Populations and Low-Income Populations, dated February 11, 1994.
Relevant definitions are in the Appendix.

b. Executive Order 12898 requires each Federal agency, to the greatest extent practicable
and permitted by law, and consistent with the principles set forth in the report on the
National Performance Review, to achieve environmentatl justice as part of its mission by
identifying and addressing, as appropriate, disproportionately high and adverse human
health or environmental effects, including interrelated social and economic effects, of its
programs, policies, and activities on minority populations and low-income populations in
the United States. Compliance with this DOT Order is a key element in the environmental
justice strategy adopted by DOT to implement the Executive Order, and can be achieved
within the framework of existing laws, regulations, and guidance.



c. Consistent with paragraph 6-609 of Executive Order 12888, this Order is limited to
improving the intemal management of the Department and is not intended to, nor does it,
create any rights, benefits, or trust responsibility, substantive or procedural, enforceable
at law or equity, by a party against the Department, its operating administrations, its
officers, or any person. Nor should this Order be construed to create any right to judicial
review involving the compliance or noncompliance with this Order by the Department, its
operating administrations, its officers or any other person.

2. Scope

This Order applies to the Office of the Secretary, the United States Coast Guard, DOT's
operating administrations, and all other DOT components.

3. Effective Date
This Order is effective upon its date of issuance.
4. Policy

a. it is the policy of DOT to promote the principles of environmental justice (as embodied
in the Executive Order) through the incorporation of those principles in all DOT programs,
policies, and activities. This will be done by fully considering environmental justice
principles throughout planning and decision-making processes in the development of
programs, policies, and activities, using the principles of the National Environmental Policy
Act of 1969 (NEPA), Title VI of the Civil Rights Act of 1964 (Title VI), the Uniform
Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended,
(URA), the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA) and other
DOT statutes, regulations and guidance that address or affect infrastructure planning and
decisionmaking; social, economic, or environmentai matters; public health; and public
involvement.

b. In complying with this Order, DOT will rely upon existing authority to collect data and
conduct research associated with environmental justice concerns. To the extent permitted
by existing law, and whenever practical and appropriate to assure that disproportionately
high and adverse effects on minority or low income populations are identified and
addressed, DOT shall collect, maintain, and analyze information on the race, color,
national origin, and income level of persons adversely affected by DOT programs, policies,
and activities, and use such information in complying with this Order.

5. Integration With Existing Operations

a. The Office of the Secretary and each operating administration shall determine the most
effective and efficient way of integrating the processes and objectives of this Order with
their existing regulations and guidance. Within six months of the date of this-Order each
operating administration will provide a report to the Assistant Secretary for Transportation



Policy and the Director of the Departmental Office of Civil Rights describing the
procedures it has developed to integrate, or how it is integrating, the processes and
objectives set forth in this Order into its operations.

b. In undartaking the integration with existing operations described in paragraph 5a, DOT
shall cbserve the following principles:

(1) Planning and programming activities that have the potential to have a
disproportionately high and adverse effect on human health or the environment shall
include explicit consideration of the effects on minority populations and low-income
populations. Procedures shail be established or expanded, as necessary, to provide
meaningful opportunities for public involvement by members of minority populations and
low-income populations during the planning and development of programs, policies, and
activities (inciuding the identification of potential effects, alternatives, and mitigation
measures). .

(2) Steps shall be taken to provide the public, including members of minority populations
and low-income populations, access to public information concerning the human heaith
or environmental impacts of programs, policies, and activities, including information that
will address the concemns of minority and low-income populations regarding the heaith and
environmental impacts of the proposed action.

¢. Future rulemaking activities undertaken pursuant to DOT Order 2100.5 (which governs
all DOT rulemaking), and the develcpment of any future guidance or procedures for DOT
programs, policies, or activities that affect human health or the environment, shall address
compliance with Executive Order 12898 and this Order, as appropriate.

d. The formuiation of future DOT policy statements and proposals for legislation which may
affect human health or the environment will include consideration of the provisions of

Executive Order 12898 and this Order.
6. Ongoing DOT Responsibility

Compliance with Executive Order 12898 is an ongoing DOT responsibility. DOT will
continuously monitor its programs, policies, and activities to ensure that disproportionately
high and adverse effects on minority populations and low-income populations are avoided,
minimized or mitigated in a manner consistent with this Order and Executive Order 12898.
This Order does not alter existing assignments or delegations of authority to the Operating
Administrations or other DOT components.

7. Preventing Disproportionately High and Adverse Effects
a. Under Title VI, each Federal agency is required to ensure that no person, on the ground

of race, color, or national origin, is excluded from participation in, denied the benefits of,
or subjected to discrimination under any program or activity receiving Federal financial



assistance. This statute affects every program area in DOT. Consequently, DOT managers
and staff must administer their programs in a manner to assure that no person is excluded
from participating in, denied the benefits of, or subjected to discrimination by any program
or activity of DOT because of race, color, or national origin.

E. It is DOT policy to actively administer and monitor its operations and decision making
to assure that nondiscrimination is an integral part of its programs, policies, and activities.
DOT currently administers policies, programs, and activities which are subject to the
requirements of NEPA, Title VI, URA, ISTEA and other statutes that involve human health
or environmental matters, or interrelated social and economic impacts. These
requirements will be administered so as to identify, early in the development of the
program, policy or activity, the risk of discrimination so that positive corrective action can
be taken. In implementing these requirements, the following information should be
obtained where relevant, appropriate and practical:

-Population served and/or affected by race, color or national origin, and income
level;

-Proposed steps to guard against disproportionately high and adverse effects on
persons on the basis of race, color, or nationai origin;

-present and proposed membership by race, color, or national origin, in any
planning or advisory body which is part of the program.

c. Statutes governing DOT operations will be administered so as to identify and avoid
discrimination and avoid disproportionately high and adverse effects on minority
populations and low-income populations by:

(1) identifying and evaluating environmental, public health, and interrelated social and
economic effects of DOT programs, policies and activities,

(2) proposing measures to avoid, minimize and/or mitigate disproportionately high and
adverse environmental and public health effects and interrelated social and economic
effects, and providing offsetting benefits and opportunities to enhance communities,
neighborhoods, and individuals affected by DOT programs, policies and activities, where
permitted by law and consistent with the Executive Order,

(3) considering alternatives to proposed programs, pelicies, and activities, where such
alternatives would result in avoiding and/or minimizing disproportionately high and adverse
human heaith or environmentai impacts, consistent with the Executive Order, and

(4) eliciting public involvement opportunities and considering the results there_of,
including soliciting input from affected minority and low-income populations in considering
alternatives. .



8. Actions To Address Disproportionately High and Adverse Effects

a. Follqwing thg guidance set forth in this Order and its Appendix, the head of each
Operating Administration and the responsible officials for other DOT components shali
determine whether programs, policies, and activities for which they are responsible will

have an adverse impact on minority and low-income populations and whether that adverse
impact will be disproportionately high.

b. In making determinations regarding disproportionately high and adverse effects on
minority and low-income populations, mitigation and enhancements measures that will be
taken and all offsetting benefits to the affected minarity and low-income populations may
be taken into account, as well as the design, comparative impacts, and the relevant
number of similar existing system elements in non-minority and non-low-income areas.

c. The Operating Administrators and other responsible DOT officials will ensure that any
of their respective programs, policies or activities that will have a disproportionately high
and adverse effect on minority populations or low-income populations will only be carried
out if further mitigation measures or alternatives that would avoid or reduce the
disproportionately high and adverse effect are not practicable. In determining whether a
mitigation measure or an alternative is "practicable,” the social, economic (including costs)
and environmental effects of avoiding or mitigating the adverse effects will be taken into
account.

d. Operating Administrators and other responsible DOT officials will also ensure that any
of their respective programs, policies or activities that wiil have a disproportionately high
and adverse effect on populations protected by Title VI (“protected populations") will only
be carried out if:

(1) a substantial need for the program, policy or activity exists, based on the overall
public interest; and

(2) alternatives that would have less adverse effects on protected populations (and that
still satisfy the need identified in subparagraph (1) above), either (i) wouid have other
adverse social, economic, environmental or human health impacts that are more severe,
or (ii) would involve increased costs of extracrdinary magnitude.

e. DOT's responsibiiities under Title VI and related statutes and regulations are not limited
by this paragraph, nor does this paragraph limit or preciude claims by individuals or groups
of people with respect to any DOT programs, policies, or activities under these authorities.
Nothing in this Order adds to or reduces existing Title Vi due process mechanisms.

f. The findings, determinations and/or demonstration made in accordance with this secticn
must be appropriately documented, normally in the environmental impact statemen_t or
other NEPA document prepared for the program, policy or activity, or in other appropriate
planning or program documentation.



Appendix
1. Definitions

The following terms where used in this Order shalt have the following meanings*:

a. DOT means the Office of the Secretary, DOT operating administrations, and all other
DOT components.

b. Low-Income means a person whose median household income is at or beiow the
Department of Health and Human Services poverty guidelines.

¢. Minority means a person who is:
(1) Biack (a person having origins in any of the black racial groups of Africa);

(2) Hispanic (a person of Mexican, Puerto Rican, Cuban, Central or South American, or
other Spanish culture or origin, regardless of race);

(3) Asian American (a person having origins in any of the original peoples of the Far
East, Southeast Asia, the Indian subcontinent, or the Pacific Islands);
or

(4) American Indian and Alaskan Native (a person having origins in any of the original
people of North America and who maintains cultural identification through tribal affiliation
or community recognition).

d. Low-Income Population means any readily identifiable group of low-income persons who
iive in geographic proximity, and, if circumstances warrant, geographically
dispersed/transient persons (such as migrant workers or Native Americans) who will be
similarly affected by a proposed DOT program, policy or activity.

e. Minority Popuiation means any readily identifiable groups of minority persons who live
in geographic proximity, and if circumstances warrant, geographically dispersed/transient
persons (such as migrant workers or Native Americans) who will be similarly affected by
a proposed DOT program, policy or activity.

f. Adverse effects means the totality of significant individual or cumulative human heaith
or environmental effects, including interrelated social and economic effects, which may
include, but are not limited to: bodily impairment, infirmity, illness or death; air, noise, and
water pollution and soil contamination; destruction or disruption of man-made or natural
resources; destruction or diminution of aesthetic values; destruction or disruption of
community cohesion or a community's economic vitality; destruction or disruption of the
availability of public and private facilities and services; vibration; adverse employment



effects; displacement of persons, businesses, farms, or nonprofit organizations; increased
traffic congestion, isolation, exclusion or separation of minority or low-income individuals
within a given community or from the broader community; and the denial of, reduction in,
or significant delay in the receipt of, benefits of DOT programs, policies, or activities.

g. Disproportionately high and adverse effect on minority and low-income populations
means an adverse effect that: :

(1) is predominately borne by a minerity population and/or a low-income population, or

(2) will be suffered by the minority population and/or low-income population and is
appreciably more severe or greater in magnitude than the adverse effect that will be
suffered by the non-minority population and/or non-low-income population.

h. Programs, policies, and/or activities means all projects, programs, policies, and activities
that affect human health or the environment, and which are undertaken or approved by
DOT. These inciude, but are not limited to, permits, licenses, and financial assistance
provided by DOT. Interrelated projects within a system may be considered to be a single
project, program, policy or activity for purposes of this Order.

I. Regulations and guidance means regulations, programs, policies, guidance, and
procedures promulgated, issued, or approved by DOT.

*These definitions are intended to be consistent with the draft definitions for E.O. 12898
that have been issued by the Councili on Environmental Quality and the Environmental
Protection Agency. To the extent that these definitions vary from the CEQ and EPA draft
definitions, they reflect further refinements deemed necessary to tailor the definitions to
fit within the context of the DOT program.

Federico F. Pena,
Secretary of Transportation.
[FR Doc. 97-9684 Filed 4-14-97; 8:45 am]

BILLING CODE 4910-62-P
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U.S. DEPARTMENT OF )
TRANSPORTATION Subject

Federal Highway
Administration

FHWA ACTIONS TO ADDRESS ENVIRONMENTAL
JUSTICE IN MINORITY POPULATIONS AND
LOW-INCOME POPULATIONS

Classification Code Date

December 2, 1998

Par.
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Purpose And Authority

Definitions

Policy

Integrating Environmental Justice Principles With Existing Operations
Preventing Disproportionately High and Adverse Effects

Actions to Address Disproportionately High and Adverse Effects

PURPOSE AND AUTHORITY.

*

This Order establishes policies and procedures for the Federal Highway
Administration (FHWA) to use in complying with Executive Order 12898,

Federal Actions to Address Environmental Justice in Minority Populations and
Low-Income Populations (EO 12898), dated February 11, 1994,

EO 12898 requires Federal agencies to achieve environmental justice by
identifying and addressing disproportionately high and adverse human health and
environmental effects, including the interrelated social and economic effects of
their programs, policies, and activities on minority populations and low-income
populations in the United States. These requirements are to be carried out to the
greatest extent practicable, consistent with applicable statutes and the National
Performance Review. Compliance with this FHWA Order is a key element in the
environmental justice strategy adopted by FHWA to implement EO 12898, and
can be achieved within the framework of existing laws, regulations, and guidance.

Consistent with paragraph 6-609 of Executive Order 12898 and the Department of
Transportation Order on Environmental Justice (DOT Order 5610.2) dated April
15, 1997, this Order is limited to improving the internal management of the
Agency and is not intended to, nor does it, create any rights, benefits, or trust
responsibility, substantive or procedural, enforceable at law or equity, by a party
against the Agency, its officers, or any person. Nor should this Order be
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construed to create any right to judicial review involving the compliance or
noncompliance with this Order by the Agency, its operating administrations, its
officers, or any other person.

2. DEFINITIONS

The following terms, where used in this Order, shall have the following meanings':

a. FHWA means the Federal Highway Administration as a whole and one or more
of its individual components;

b. Low-Income means a household income at or below the Department of Health
and Human Services poverty guidelines;

c. Minority means a person who is:
(1)  Black (having origins in any of the black racial groups of Africa),

(2) Hispanic (of Mexican, Puerto Rican, Cuban, Central or South American,
or other Spanish culture or origin, regardless of race);

3) Asian American (having origins in any of the original peoples of the Far
East, Southeast Asia, the Indian subcontinent, or the Pacific Islands); or

(4) American Indian and Alaskan Native (having origins in any of the original
people of North America and who maintains cultural identification
through tribal affiliation or community recognition).

d. Low-Income Population means any readily identifiable group of low-income
persons who live in geographic proximity, and, if circumstances warrant,
geographically dispersed/transient persons (such as migrant workers or Native
Americans) who would be similarly affected by a proposed FHWA program,
policy, or activity.

€. Minority Population means any readily identifiable groups of minority persons -
who live in geographic proximity, and if circumstances warrant, geographically

'These definitions are intended to be consistent with the
draft definitions for EQ 12898 that have been issued by the
Council on Environmental Quality (CEQ)and the Environmental
Protection Agency (EPA). To the extent that these definitions
vary from the CEQ and EPA draft definitions, they reflect further
refinements deemed necessary to tailor the definitions to fit
within the context of the FHWA program.



) dispersed/transient persons (such as migrant workers or Native Americans) who
will be similarly affected by a proposed FHWA program, policy, or activity.

f. Adverse Effects means the totality of significant individual or cumulative human
health or environmental effects, including interrelated social and economic
effects, which may include, but are not limited to: bodily impairment, infirmity,
illness or death; air, noise, and water pollution and soil contamination; destruction
or distuption of man-made or natural resources; destruction or diminution of
aesthetic values; destruction or disruption of community cohesion or a
community's economic vitality; destruction or disruption of the availability of
public and private facilities and services; vibration, adverse employment effects;
displacement of persons, businesses, farms, or nonprofit organizations; increased
traffic congestion, isolation, exclusion or separation of minority or low-income
individuals within a given community or from the broader community; and the
denial of| reduction in, or significant delay in the receipt of, benefits of FHWA
programs, policies, or activities.

g. Disproportionately High and Adverse Effect on Minority and Low-Income
Populations means an adverse effect that:

(1) is predominately borne by a minority population and/or a low-income
population; or

(2)  will be suffered by the minority population and/or low-income population
and is appreciably more severe or greater in magnitude than the adverse
effect that will be suffered by the nonminority population and/or nonlow-
income population.

h. Programs, Policies. and/or Activities means all projects, programs, policies, and
activities that affect human health or the environment, and that are undertaken,
funded, or approved by FHWA. These include, but are not limited to, permits,
licenses, and financial assistance provided by FHWA. Interrelated projects within
a system may be considered to be a single project, program, policy, or activity for

purposes of this Order.

i. Regulations and Guidance means regulations, programs, policies, guidance, and
procedures promulgated, issued, or approved by FHWA.

POLICY

a. It is FHWA'’s longstanding policy to actively ensure nondiscrimination in

Federally funded activities. Furthermore, it is FHWA’s continuing policy to
identify and prevent discriminatory effects by actively administering its programs,
policies, and activities to ensure that social impacts to communities and people
are recognized early and continually throughout the transportation
decisionmaking process--from early planning through implementation.



Should the potential for discrimination be discovered, action to eliminate the
potential shall be taken.

EO 12898, DOT Order 5610.2, and this Order are primarily a reaffirmation of the
principies of Title VI of the Civil Rights Act of 1964 (Title VI) and related
statutes, the National Environmental Policy Act (NEPA), 23 U.S.C. 109(h) and
...._other Federal environmental laws, emphasizing the incorporation of those
provisions with the environmental and transportation decisionmaking processes.
Under Title VI, each Federal agency is required to ensure that no person on the
grounds of race, color, or national origin, is excluded from participation in, denied
the benefits of, or subjected to discrimination under any program or activity
receiving Federal financial assistance. This statute applies to every program area
in FHWA. Under EO 12898, each Federal agency must identify and address, as
appropriate, disproportionately high and adverse human health or environmental
effects of its programs, policies, and activities on minority populations and low-
income populations.

FHWA will implement the principles of the DOT Order 5610.2 and EO 12898 by
incorporating Environmental Justice principles in all FHWA programs, policies,
and activities within the framework of existing laws, regulations, and guidance.

In complying with this Order, FHWA will rely upon existing authorities to collect
necessary data and conduct research associated with environmental justice
concerns, including 49 CFR 21.9(b) and 23 CFR 200.9 (b)(4).

INTEGRATING ENVIRONMENTAL JUSTICE PRINCIPLES WITH EXISTING

OPERATIONS

The principles outlined in this Order are required to be'integrated in existing
operations.

Future rulemaking activities undertaken, and the development of any future
guidance or procedures for FHWA programs, policies, or activities that affect
human health or the environment, shall explicitly address compliance with EO
12898 and this Order.

The formulation of future FHWA policy statements and proposals for legislation
that may affect human health or the environment will include consideration of the
provisions of EO 12898 and this Order.

REVENTING DISPROPORTIONATELY HIGH AND ADVERSE EFFECTS

Under Title VI, FHWA managers and staff must administer their programs in a
manner to ensure that no person is excluded from participating in, denied the
benefits of, or subjected to discrimination under any program or activity of

4



FHWA because of race, color, or national origin. Under EO 12898, FHWA
managers and staff must administer their programs to identify and address, as
appropriate, disproportionately high and adverse human health or environmental

effects of FHWA programs, policies, and activities on minority populations and
low-income populations.

'FHWA currently administers policies, programs, and activities that are subject to
the requirements of NEPA, Title VI, the Uniform Relocation Assistance and Real
Property Acquisition Act of 1970 (Uniform Act), Title 23 of the United States
Code and other statutes that involve human health or environmental matters, or
interrelated social and economic impacts. These requirements will be
administered to identify the risk of discrimination, early in the development of
FHWA’s programs, policies, and activities so that positive corrective action can
be taken. In implementing these requirements, the following information should
be obtained where relevant, appropriate, and practical:

(1}  population served and/or affected by race, or national origin, and income
level; ' ’

(2) proposed steps to guard against disproportionately high and adverse
effects on persons on the basis of race, or national origin; and,

3) present and proposed membership by race, or national origin, in any
planning or advisory body that is part of the program.

FHWA will administer its governing statutes so as to identify and avoid
discrimination and disproportionately high and adverse effects on minority
populations and low-income populations by:

(1)  identifying and evaluating environmental, public heaith, and interrelated

social and economic effects of FHWA programs, policies, and activities;
and

(2) proposing measures to avoid, minimize, and/or mitigate disproportionately
high and adverse environmental and public health effects and interrelated
social and economic effects, and providing offsetting benefits and
opportunities to enhance communities, neighborhoods, and individuals
affected by FHWA programs, policies, and activities, where permitted by
law and consistent with EQ 12898; and

3) considering alternatives to proposed programs, policies, and activities,
where such alternatives would result in avoiding and/or minimizing
disproportionately high and adverse human health or environmental
impacts, consistent with EO 12898; and

(4)  providing public involvement opportunities and considering the results
thereof, including providing meaningful access to public information

5



- concerning the human health or environmental impacts and soliciting
input from affected minority and low-income populations in considering

alternatives during the planning and development of alternatives and
decisions.

6. ACTIONS TO ADDRESS DISPROPORTIONATELY HIGH AND ADVERSE
EFFECTS

a. Following the guidance set forth in this Order, FHWA managers and staff shall
ensure that FHWA programs, policies, and activities for which they are
responsible do not have a disproportionately high and adverse effect on minority
or low-income popula‘uons -

b. When determining whether a particular program, pohcy, or activity will have
disproportionately high and adverse effects on minority and low-income
populations, FHWA managers and staff should take into account mitigation and
enhancements measures and potential offsetting benefits to the affected minority
or low-income populations. Other factors that may be taken into account include
design, comparative impacts, and the relevant number of similar existing system
elements in nonminority and nonlow-income areas.

C. FHWA managers and staff will ensure that the programs, policies, and activities
that will have disproportionately high and adverse effects on minority populations
or low-income populations will only be carried out if further mitigation measures
or alternatives that would avoid or reduce the disproportionately high and adverse
effects are not practicable. In determining whether a mitigation measure or an
alternative is “practicable,” the social, economic (including costs) and

environmental effects of avoiding or mitigating the adverse effects will be taken
into account.

d. FHWA managers and staff will also ensure that any of their respective programs,
policies or activities that have the potential for disproportionately high and
adverse effects on populations protected by Title VI (“protected populations™)
will only be carried out if:

(1)  asubstantial need for the program, policy or activity exists, based on the
overall public interest; and

(2) alternatives that would have less adverse effects on protected populations
have either:

(2) adverse social, economic, environmental, or human health
impacts that are more severe; or

(b) would involve increased costs of an extraordinary magnitude.



Attachment

Any relevant finding identified during the implementation of this Order must be
included in the planning or NEPA documentation that is prepared for the
appropriate program, policy, or activity.

Environmental and civil rights statutes provide opportunities to address the
environmental effects on minority populations and low-income populations.
Under Title VI, each Federal agency is required to ensure that no person on
grounds of race, color, or national origin is excluded from participation in, denied
the benefits of, or in any other way subjected to discrimination under any program
or activity recetving Federal assistance. Therefore, any member of a protected
class under Title VI may file a complaint with the FHWA Office of Civil Rights,
Attention HCR-20, alleging that he or she was subjected to disproportionately
high and adverse health or environmental effects. FHWA will then process the
allegation in a manner consistent with the attached operations flowchart.

/ z%
Kenneth R. Wykle

Federal Highway Administrator
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PART 21 —NONDISCRIMINATION IN
FEDERALLY-ASSISTED PROGRAMS
OF THE DEPARTMENT OF TRANS-
PORTATION—EFFECTUATION OF
TITLE VI OF THE CIVIL RIGHTS ACT
OF 1964

Sec.
21.1
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21.15
21.17
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21.19 Judicial review.
21.21 Effect on other regulations, forms, and
instructions.
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THIS PART APPLIES
APPENDIX B TO PART 21—ACTIVITIES TO WHICH
THIS PART APPLIES WHEN A PRIMARY OB-
JECTIVE OF THE FEDERAL FINANCIAL AS-
SISTANCE IS TO PROVIDE EMPLOYMENT
APPENDIX C TO PART 21—APPLICATION OF
PART 21 TO CERTAIN FEDERAL FINANCIAL
ASSISTANCE OF THE DEPARTMENT OF
TRANSPORTATION

AUTHORITY: Sec. 602, 42 U.5.C. 20004-1.

SOURCE: 35 FR 10080, June 18, 1970, unless
otherwise noted.

§21.1 Purpose.

'The purpose of this part is to effec-
tuate the provisions of title VI of the
Civil Rights Act of 1964 (hereafter re-
ferred to as the Act) to the end that no
person in the United States shall, on
the grounds of race, color, or national
origin, be excluded from participation
in, be denied the benefits of, or be oth-
erwise subjected ¢to discrimination
under any program or activity receiv-
ing Federal financial assistance from
the Department of Transportation.

§21.3 Application of this part.

(a} This part applies to any program
for which Federal financial assistance
is authorized under a law administered
by the Department, including the fed-
erally assisted programs and activities
listed in appendix A to this part. It
also applies to money paid, property
transferred, or other Federal financial
assistance extended under any such
program after the effective date of this

§21.5

part pursuant to an application ap-
proved before that effective date. This
part does not apply to:

(1) Any Federal financial assistance
by way of insurance or guaranty con-
tracts;

(2) Money paid, property transferred,
or other assistance extended under any
such program before the effective date
of this part, except where such assist-
ance was subject to the title VI regula-
tions of any agency whose responsibil-
ities are now exercised by this Depart-
ment; -

(3) Any assistance to any individual
who is the ultimate beneficiary under
any such program; or

{4) Any employment practice, under
any such program, of any employer,
employment agency, or labor organiza-
tion, except to the extent described in
§21.5(c). B '

The fact that a program or activity is
not listed in appendix A to this part
shall not mean, if title VI of the Act is
otherwise applicable, that such pro-
gram is not covered. Other programs
under statutes now in force or herein-
after enacted may be added to appendix
A to this part.

(b) In any program receiving Federal
financial assistance in the form, or for
the acquisition, of real property or an
interest in real property, to the extent
that rights to space on, over, or under
any such property are included as part
of the program receiving that assist-
ance, the nondiscrimination require-
ment of this part shall extend to any
facility located wholly or in part in
that space. -

§21.5 Discrimination prohibited.

(a) General. No person in the United
States shall, on the grounds of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
to discrimination under, any program
to which this part applies.

(b) Specific discriminatory actions
prohibited:

(1) A recipient under any program to
which this part applies may not, di-
rectly or through contractual or other
arrangements, on the grounds of race,
color, or national origin.
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(iy Deny a person any service, finan-
cial aid, or other benefit provided
under the program; 7

(ii) Provide any service, financial aid,
or other benefit to a person which is
different, or is provided in a different
manner, from that provided to others
under the program;

(iii) Subject a person to segregation
or separate treatment in any matter
related to his receipt of any service, fi-
nancial aid, or other benefit under the
program,;

(iv) Restrict a person in any way in
the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or other ben-
efit under the program;

(v) Treat a person differently from
others in determining whether he satis-
fies any admission, enrollment, quota,
eligibility, membership, or other re-
quirement or condition which persons
must meet in order to be provided any
service, financial aid, or other benefit
provided under the program;

(vi) Deny a person an opportunity to
participate in the program through the
provision of services or otherwise or af-
ford him an opportunity to do so which
is different from that afforded others
under the program; or

(vii) Deny a person the opportunity
to participate as a member of a plan-
ning, advisory, or similar body which is
an integral part of the program.

(2) A recipient, in determining the
types of services, financial aid, or other
benefits, or facilities which will be pro-
vided under any such program, or the
class of person to whom, or the situa-
tions in which, such services, financial
aid, other benefits, or facilities wili be
provided under any such program, or
the class of persons to be afforded an
opportunity to participate in any such
program; may not, directly or through
contractual or other arrangements,
utilize criteria or methods of adminis-
tration which have the effect of sub-
jecting persons to discrimination be-
cause of their race, color, or national
origin, or have the effect of defeating
or substantially impairing accomplish-
ment of the objectives of the program
with respect to individuals of a par-
ticular race, color, or national origin.

(3) In determining the site or loca-
tion of facilities, a recipient or appli-
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cant may not make selections with the
purpose or effect of excluding persons
from, denying them the benefits of, or
subjecting them to discrimination
under any program to which this regu-
lation applies, on the grounds of race,
color, or national origin; or with the
purpose or effect of defeating or sub-
stantially impairing the accomplish-
ment of the objectives of the Act or
this part.

(4) As used in this section the serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance include
any service, financial aid, or other ben-
efit provided in or through a facility
provided with the aid of Federal finan-
cial assistance.

(56) The enumeration of specific forms
of prohibited discrimination in this
paragraph does not limit the generality
of the prohibition in paragraph (a) of
this section.

(6) Examples demonstrating the ap-
plication of the provisions of this sec-
tion to certain programs of the Depart-
ment of Transportation are contained
in appendix C of this part.

(7) This part does not prohibit the
consideration of race, color, or na-
tional origin if the purpose and effect
are to remove or overcome the con-
sequences of practices or impediments
which have restricted the availability
of, or participation in, the program or
activity receiving Federal financial as-
sistance, on the grounds of race, color,
or national origin. Where prior dis-
criminatory practice or usage tends, on
the grounds of race, color, or national
origin to exclude individuals from par-
ticipation in, to deny them the benefits
of, or to subject them to discrimina-
tion under any program or activity to
which this part applies, the applicant
or recipient must take affirmative ac-
tion to remove or overcome the effects
of the prior discriminsatory practice or
usage. Even in the absence of prior dis-
criminatory practice or usage, a recipi-
ent in administering a program or ac-
tivity to which this part applies, is ex-
pected to take affirmative action to as-
sure that no person is excluded from
participation in or denied the benefits
of the program or activity on the
grounds of race, color, or national ori-
gin.
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(¢ Employment practices:

(1) Where a primary objective of a
program of Federal financial assistance
to which this part applies is to provide
employment, a recipient or other party
subject to this part shall not, directly
or through contractual or other ar-
rangements, subject a person to dis-
crimination on the ground of race,
color, or national origin in its employ-
ment practices under such program (in-
cluding recruitment or recruitment ad-
vertising, hiring, firing, upgrading,
promotion, demotion, transfer, layoff,
termination, rates of pay or other
forms of compensation or benefits, se-
lection for training or apprenticeship,
use of facilities, and treatment of em-
ployees). Such recipient shall take af-
firmative action to insure that appli-
cants are employed, and employees are
treated during employment, without
regard to their race, color, or national
origin. The requirements applicable to
construction employment under any
such program shall be those specified
in or pursuant to Part Il of Executive
Order 11246 or any Executive order
which supersedes it.

(2) Federal financial assistance to
programs under laws funded or admin-
istered by the Department which have
as a primary objective the providing of
employment include those set forth in
appendix B to this part.

(3) Where a primary objective of the
Federal financial assistance is not to
provide employment, but discrimina-
tion on the grounds of race, color, or
national origin in the employment
practices of the recipient or other per-
sons subject to the regulation tends, on
the grounds of race, color, or national
origin, to exclude individuals from par-
ticipation in, to deny them the benefits
of, or to subject them to discrimina-
tion under any program to which this
regulation applies, the provisions of
paragraph (c¥(1) of this section shall
apply to.the employment practices of
the recipient or other persons subject
to the regulation, to the extent nec-
essary to assure equality of oppor-
tunity to, and nondiscriminatory
treatment of, beneficiaries.

(d) A recipient may not make a selec-
tion of a site or location of a facility if
the purpose of that selection, or its ef-
fect when made, is to exclude individ-

§21.7

uals from participation in, to deny
them the benefits of, or to subject
them to discrimination under any pro-
gram or activity to which this rule ap-
plies, on the grounds of race, color, or
national origin; or if the purpose is to,
or its effect when made will, substan-
tially impair the accomplishment of
the objectives of this part.

{35 FR 10080, June 18, 1970, as amended by
Amdt. 72-2, 38 FR 17997, July 5, 1973)

§21.7 Assurances required.

(a) General. (1) Every application for
Federal financial assistance to carry
out a program to which this part ap-
plies, except a program to which para-
graph (b) of this section applies, and
every application for Federal financial
assistance to provide a facility shall, as
a condition to its approval and the ex-
tension of any Federal financial assist-
ance pursuant to the application, con-
tain or be accompanied by, an assur-
ance that the program will be con-
ducted or the facility operated in com-
pliance with all requirements imposed
by or pursuant to this part. Every pro-
gram of Federal financial assistance
shall require the submission of such an
assurance. In the case where the Fed-
eral financial assistance is to provide
or is in the form of personal property, '
or real property or interest therein or
structures thereon, the assurance shall
obligate the recipient, or, in the case of
a subsequent transfer, the transferee,
for the period during which the prop-
erty is used for a purpose for which the
Federal financial assistance is ex-
tended or for another purpose involving
the provision of similar services or
benefits, or for as long as the recipient
retains ownership or possession of the
property, whichever is longer. In all
other cases the assurance shall obli-
gate the recipient for the period during
which Federal financial assistance is
extended to the program. In the case
where the assistance is sought for the
construction of a facility or part of a
facility, the assurance shall in any
event extend to the entire facility and
to facilities operated in connection
therewith. The Secretary shall specify
the form of the foregoing assurances
for each program, and the extent to
which like assurances will be required
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of subgrantees, contractors and sub-
contractors, transferees, successors in
interest, and other participants in the
program. Any such assurance shall in-
clude provisions which give the United
States a right to seek its judicial en-
forcement.

(2) In the case where Federal finan-

cial assistance is provided in the form .

of a transfer of real property, struc-
tures, or improvements thereon, or in-
terest therein, from the Federal Gov-
ernment, the instrument effecting or
recording the transfer shall contain a
covenant running with the land assur-
ing nondiscrimination for the period
during which the real property is used
for a purpose for which the Federal fi-
nancial assistance is extended or for
another purpose involving the provi-
sion of similar services or benefits.
Where no transfer of property or inter-
est therein from the Federal Govern-
ment is involved, but property is ac-
quired or improved under a program of
Federal financial assistance, the recipi-
ent shall agree to include such cov-
enant in any subsequent transfer of
such property. When the property is
obtained from the Federal Govern-
ment, such covenant may also include
a condition coupled with a right to be
reserved by the Department to revert
title to the property in the event of a
breach of the covenant where, in the
discretion of the Secretary, such a con-
dition and right of reverter is appro-
priate to the program under which the
real property is obtained and to the na-
ture of the grant and the grantee. In
such event if a transferee of real prop-
erty proposes to mortgage or otherwise

encumber the real property as security

for financing construction of new, or
improvement of existing, facilities on
such property for the purposes for
which the property was transferred,
the Secretary may agree, upon request
of the transferee and if necessary to ac-
complish such financing, and upon such
conditions as he deems appropriate, to
subordinate such right of reversion to
the lien of such mortgage or other en-
cumbrance.

(b)Y Continuing State programs. Every
application by a State or a State agen-
cy to carry out a program involving
continuing Federal financial assistance
to which this part applies (including
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the programs-listed in appendix A to
this part) shall as a condition to its ap-
proval and the extension of any Fed-
eral financial assistance pursuant to
the application: (1) Contain or be ac-
companied by a statement that the
program is (or, in the case of a new
program, will be) conducted in compli-
ance with all requirements imposed by
or pursuant to_this part, and (2) provide
or be accompanied by provision for
such methods of administration for the
program as are found by the Secretary
to give reasonable guarantee that the
applicant and all recipients of Federal
financial assistance under such pro-
gram will comply with all require-
ments imposed by or pursuant to this
part.

§21.9 Compliance information.

(a)y Cooperation and assistance. The
Secretary shall to the fullest extent
practicable seek the cooperation of re-
cipients in obtaining compliance with
this part and shall provide assistance
and guidance to recipients to help
them comply voluntarily with this

"part.

(b) Compliance reports. Bach recipient
shall keep such records and submit to
the Secretary timely, complete, and
accurate compliance reports at such
times, and in such form and containing
such information, as the Secretary
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying
with this part. In the case of any pro-
gram under which a primary recipient
extends Federal financial assistance to
any other recipient, such other recipi-
ent shall also submit such compliance
reports to the primary recipient as
may be necessary to enable the pri-
mary recipient to carry out its obliga-
tions under this part. In general recipi-
ents should have available for the Sec-
retary racial and ethnic data showing
the extent to which members of minor-
ity groups are heneficiaries of pro-
grams receiving Federal financial as-
sistance.

(c) Access to sources of information.
Each recipient shall permit access by
the Secretary during normal business
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hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities as may be perti-
nent to ascertain compliance with this
part. Where any information required
of a recipient is in the exclusive posses-
sion of any other agency, institution,
or person and this agency, institution,
or person fails or refuses to furnish this
information, the recipient shall so cer-
tify in its report and shall set forth
what efforts it has made to obtain the
information.

(d) Information to beneficiaries and
participants. Bach recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this part and its applicability to the
program under which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the Secretary
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by the Act and this
part. ~

[35 FR 10080, June 18, 1970, as amenrded by
Amdt. 72-2, 38 FR 17997, July 5, 1973] -

§21.11 Conduct of investigations.

(a)y Periodic compliance reviews. The
Seecretary shall from time to time re-
view the practices of recipients to de-
termine whether they are complying
with this part.

(b) Complaints. Any person who be-
lieves himself or any specific class of
persons to be subjected to discrimina-
tion prohibited by this part may by
himself or by a representative file with
the Secretary a written complaint. A
complaint must be filed not later than
180 days after the date of the alleged
discrimination, unless the time for fil-
ing is extended by the Secretary.

(¢) Investigations. The Secretary will
make a prompt investigation whenever
a compliance review, report, com-
plaint, or any other information indi-
cates a possible failure to comply with
this part. The investigation will in-
clude, where appropriate, a review of
the pertinent practices and policies of
the recipient, the circumstances under
which the possible noncompliance with
this part occurred, and other factors
relevant to a determination as to
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whether the recipient has failed to
comply with this part.

(d) Resolution of matters. (1} If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part, the Secretary
will so inform the recipient and the
matter will be resolved by informal
means whenever possible. If it has been
determined that the matter cannot be
resolved by informal means, action will
be taken as provided for in §21.13.

(2) If an investigation does not war-
rant action _pursuant to paragraph
(d)(1) of this section the Secretary will
so inform the recipient and the com-
plainant, if any, in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No récipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege secured by section 601
of the Act or this part, or because he
has made .a complaint, testified, as-
sisted, or participated in any manner
in an investigation, proceeding, or
hearing under this part. The identity of
complainants shall be kept confiden-
tial except to the extent necessary to
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, hearing, or judicial proceeding
arising thereunder.

[35 FR 10080, June 18, 1970, as amended by
Amdt. 72-2, 33 FR 17997, July 5, 1973]

§21.13 Procedure for effecting compli-
ance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by
any other means authorized by law.
Such other means may include, but are
not limited to: (1) A reference to the
Department of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce any
rights of the United States under any
law of the United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
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and (2) any applicable proceeding under
State or local law.

(b} Noncompliance with §21.7. If an ap-
plicant fails or refuses to furnish an as-
surance required under §21.7 or other-
wise fails or refuses to comply with a
requirement imposed by or pursuant to
that section, Federal financial assist-

ance may be refused in accordance with’

the procedures of paragraph (¢) of this
section. The Department shall not be
required to provide assistance in such a
case during the pendency of the admin-
istrative proceedings under such para-
graph. However, subject to §21.21, the
Department shall continue assistance
during the pendency of such proceed-
ings where such assistance is due and
payable pursuant to an application ap-
proved prior to the effective date of
this part.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating, or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until:

(1) The Secretary has advised the ap-
plicant or recipient of his failure to
comply and has determined that com-
pliance cannot be secured by voluntary
means;

(2) There has been an express finding
on the record, after opportunity for
hearing, of a failure by the applicant or
recipient to comply with a requirement
imposed by or pursuant to this part;

(3) The action has been approved by
the Secretary pursuant to §21.17(e); and

(4) 'The expiration of 30 days after the
Secretary has filed with the committee
of the House and the committee of the
Senate having legislative jurisdiction
over the program involved, a full writ-
ten report of the circumstances and the
grounds for such action.

Any action to suspend or terminate or
to refuse to grant or to continue Fed-
eral financial assistance shall be lim-
ited to the particular political entity,
or part thereof, or other applicant or
recipient as to whom such a finding has
been made and shall be limited in its
effect to the particular program, or
part thereof, in which such noncompli-
ance has been so found.

(d) Other means authorized by law. No
action to effect compliance with title
VI of the Act by any other means au-
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thorized by law shall be taken by this
Department until:

(1) The Secretary has determined
that compliance cannot be secured by
voluntary means;

(2) The recipient or other person has
been notified of its failure to comply
and of the action to be taken to effect
compliance; and

(3) The expiration of at least 10 days
from the mailing of such notice to the
recipient or other person. During this
period of at least 10 days, additional ef-
forts shall be made to persuade the re-
cipient or other person to comply with
the regulation and to take such correc-
tive action as may be appropriate.

§$21.15 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is re-
quired by §21.13(c), reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
affected applicant or recipient. This
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either: (1) Fix a date not less
than 20 days after the date of such no-
tice within which the applicant or re-
cipient may request of the Secretary
that the matter be scheduled for hear-
ing or (2} advise the applicant or recipi-
ent that the matter in question has
been set down for hearing at a stated
place and time. The time and place so
fixed shall be reasonable and shall be
subject to change for cause. The com-
plainant, if any, shall be advised of the
time and place of the hearing. An ap-
plicant or recipient may waive a hear-
ing and submit written information
and argument for the record. The fail-
ure of an applicant or recipient to re-
quest a hearing under this paragraph
or to appear at a hearing for which a
date has been set shall be deemed to be
a waiver of the right to a hearing under
section 602 of the Act and §21.13(c) and
consent to the making of a decision on
the basis of such information as is
available.

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the
Department in Washington, D.C., at a
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time fixed by the Secretary unless he
determines that the convenience of the
applicant or recipient or of the Depart-
ment requires that another place be se-
lected. Hearings shall be held before
the Secretary, or at his discretion, be-
fore a hearing examiner appointed in
accordance with section 3105 of title 5,
United States Code, or detailed under
section 3344 of title 5, United States
Code.

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the Department shall have
the right to be represented by counsel.

(&) Procedures, evidence, and record. (1}
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with sections 554
through 557 of title 5, United States
Code, and in accordance with such
rules of procedure as are proper (and
not inconsistent with this section) re-
lating to the conduct of the hearing,
giving of notices subsequent to those
provided for in paragraph (a) of this
section, taking of testimony, exhibits,
arguments and briefs, requests for find-
ings, and other related matters. Both
the Department and the applicant or
recipient shall be entitled to introduce
all relevant evidence on the issues as
stated in the notice for hearing or as
determined by the officer conducting
the hearing at the outset of or during
the hearing.

(2) Technical rules of evidence do not
apply to hearings conducted pursuant
to this part, but rules or principles de-
signed to assure production of the most
credible evidence available and to sub-
ject testimony to test by cross-exam-
ination shall be applied where reason-
ably necessary by the officer conduct-
ing the hearing. The hearing officer
may exclude irrelevant, immaterial, or
unduly repetitious evidence. All docu-
ments and other evidence offered or
taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts
and arguments advanced on either side
of the issues. A transcript shall be
made of the oral evidence except to the
extent the substance thereof is stipu-
lated for the record. All decisions shall
be based upon the hearing record and
written findings shail be made.

§21.17

(e) Consalidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this part with respect
to two or more programs to which this
part applies, or noncompliance with
this part and the regulations of one or
more other Federal departments or
agencies issued under title VI of the
Act, the Secretary may, by agreement
with such other departments or agen-
cies, where applicable, provide for the
conduct of consolidated or joint hear-
ings, and for the application to such
hearings of rules or procedures not in-
consistent with this part. Final deci-
sions in such cases, insofar as this reg-
ulation is concerned, shall be made in
accordance with §21.17.

§21.17 Decisions and notices.

(a) Procedure on decisions by hearing
examiner. If the hearing is held by a
hearing examiner, the hearing exam-
iner shall either make an initial deci-
sion, if so authorized, or certify the en-
tire record including his recommended
findings and proposed decision to the
Secretary for a final decision, and a
copy of such initial decision or certifi-
cation shall be mailed to the applicant
or recipient. Where the initial decision
is made by the hearing examiner the
applicant or recipient may, within 30
days after the mailing of such notice of
initial decision, file with the Secretary
his exceptions to the initial decision,
with his reasons therefor. In the ab-
sence of exceptions, the Secretary may,
on his own motion, within 45 days after
the initial decision, serve on the appli-
cant or recipient a notice that he will
review the decision. Upon the filing of
such exceptions or of notice of review,
the Secretary shall review the initial
decision and issue his own decision
thereon including the reasons therefor.
In the absence of either exceptions or a
notice of review the initial decision
shall, subject to paragraph (e) of this
section, constitute the final decision of
the Secretary.

(b} Decisions on record or review by the
Secretary. Whenever a record is cer-
tified to the Secretary for decision or
he reviews the decision of a hearing ex-
aminer pursuant to paragraph (a) of
this section, or whenever the Secretary
conducts the hearing, the applicant or
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recipient shall be given reasonable op-
portunity to file with him briefs or
other written statements of its conten-
tions, and a written copy of the final
decision of the Secretary shall be sent
to the applicant or recipient and to the
complainant, if any.

(¢) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to §21.15, a decision shall be

made by the Secretary on the record .

and a written copy of such decision
shall be sent to the applicant or recipi-
ent, and to the complainant, if any.

(d) Rulings required. Each decision of
a hearing examiner or the Secretary
shall set forth his ruling on each find-
ing, conclusion, or exception presented,
and shall identify the requirement or
requirements imposed by or pursuant
to this part with which it is found that
the applicant or recipient has failed to
comply.

(e} Approval by Secretary. Any final
decision by an official of the Depart-
ment, other than the Secretary person-
ally, which provides for the suspension
or termination of, or the refusal to
grant or continue Federal financial as-
sistance, or the imposition of any other
sanction available under this part or
the Act, shall promptly be transmitted
to the Secretary personally, who may
approve such decision, may vacate it,
or remit or mitigate any sanction im-
posed.

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, under the program in-
volved, and may contain such terms,
conditions, and other provisions as are
consistent with and will effectuate the
purposes of the Act and this part, in-
cluding provisions designed to assure
that no Federal financial assistance
will thereafter be extended under such
programs to the applicant or recipient
determined by such decision to be in
default in its performance of an assur-
ance given by it pursuant to this part,
or to have otherwise failed to comply
with this part, unless and until it cor-
rects its noncompliance and satisfies
the Secretary that it will fully comply
with this part.

(g) Post termination proceedings. (1) An
applicant or recipient adversely af-
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fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this part and pro-
vides reasonable assurance that it will

- fully comply with this part.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (f) of this sec-
tion may at any time request the Sec-
retary to restore fully its eligibility to
receive Federal financial assistance.
Any such request shall be supported by
information showing that the applicant
or recipient has met the requirements
of paragraph (g){(1) of this section. If
the Secretary determines that those
requirements have been satisfied, he
shall restore such eligibility. )

(3) If the Secretary denies any such
request, the applicant or recipient may
submit a request for a hearing in writ-
ing, specifying who it believes such of-
ficial to have been in error. It shall
thereupon be given an expeditious
hearing, with a decision on the record
in accordance with rules or procedures
issued by the Secretary. The applicant
or recipient will be restored to such eli-
gibility if it proves at such a hearing
that it satisfied the requirements of
paragraph (g)(1) of this section.

While proceedings under this paragraph
are pending, the sanctions imposed by
the order issued under paragraph (f) of
this section shall remain in effect.

§21.19 Judicial review.

Action taken pursuant to section 602
of the Act is subject to judicial review
as provided in section 603 of the Act.

§21.21 Effecrtﬁ on other regulations,
- forms, and instructions.

(a) Effect on other regulations. All reg-
ulations, orders, or like directions is-
sued before the effective date of this
part by any officer of the Department
which impose requirements designed to
prohibit any discrimination against in-
dividuals on the grounds of race, color,
or national origin under any program
to which this part applies, and which
authorize the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance to
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any applicant for a recipient of such
assistance under such program for fail-
ure to comply with such requirements,
are hereby superseded to the extent
that such discrimination is prohibited
by this part, except that nothing in
this part may be considered to relieve
any person of any obligation assumed
or imposed under any such superseded
regulation, order, instruction, or like
direction before the effective date of
this part. Nothing in this part, how-
ever, supersedes any of the following
(including future amendments thereof):
(1) Executive Order 11246 (3 CFR, 1965
Supp., p. 167 and regulations issued
thereunder or (2) any other orders, reg-
ulations, or instructions, insofar as
such orders, regulations, or instruc-
tions prohibit discrimination on the
ground of raee, color, or national ori-
gin in any program or situation to
which this part is inapplicable, or pro-
hibit discrimination on any other
ground.

(b) Forms and instructions. The Sec-
retary shall issue and promptly make
available to all interested persons
forms and detailed instructions and
procedures for effectuating this part as
‘applied to programs to which this part
applies and for which he is responsible.

(¢) Supervision and coordination. The
Secretary may from time to time as-
sign to officials of the Department, or
to officials of other departments or
agencies of the Government with the
consent of such departments or agen-
cies, responsibilities in connection
with the effectuation of the purposes of
title VI of the Act and this part (other
than responsibility for final decision as
provided in §21.17), including the
achievement of - effective coordination
and maximum uniformity within the
Department and within the Executive
Branch of the Government in the appli-
cation of title VI and this part to simi-
lar programs and in similar situations.
Any action taken, determination made
or requirement imposed by an official
of another department or agency act-

ing pursuant to an assignment of re-.

sponsibility under this paragraph shall
have the same effect as though such ac-
tion had been taken by the Secretary
of this Department.

§21.23

§21.23 Definitions.

Unless the context requires other-
wise, as used in this part:

(a) Applicant means a person who sub-
mits an application, request, or plan
required to be approved by the Sec-
retary, or by a primary recipient, as &
condition to eligibility for Federal fi-
nancial assistance, and ‘“‘application”
means such an application, request, or
plan.

(b) Facility includes all or any part of
structures, equipment, or other real or
personal property or interests therein,
and the provision of facilities includes
the construction, expansion, renova-
tion, remodeling, alteration or acquisi-
tion of facilities.

(¢) Federal financial assistance in-
cludes:

(1) Grants and loans of Federal funds;

(2) The grant or donation of Federal
property and interests in property;

(3) The detail of Federal personnel;

(4) The sale and lease of, and the per-
mission to use (on other than a casual
or transient basis), Federal property or
any interest in such property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient; and

(5) Any Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

(d) Primary recipient means any recip-
ient that is authorized or required to
extend Federal financial assistance to

- another recipient for the purpose of

carrying out a program.

(e) Program includes any program,
project, or activity for the provision of
services, financial aid, or other bene-
fits to individuals (including education
or training, health, welfare, rehabilita-
tion, housing, or other services, wheth-
er provided through employees of the
recipient of Federal financial assist-
ance or provided by others through
contracts or other arrangements with
the recipient, and including work op-
portunities), or for the provision of fa-
cilities for furnishing services, finan-
cial aid or other benefits to individ-
uwals.” The services, financial aid, or
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other benefits provided under a pro-
gram receiving Federal financial as-
sistance shall be deemed to include any
services, financial aid, or other bene-
fits provided with the aid of Federal fi-
nancial assistance or with the aid of
any non-Federal funds, property, or
other resources required to be expended
or made available for the program to
meet matching requirements or other
conditions which must be met in order
to receive the Federal financial assist-
ance, and to include any services, fi-
nancial aid or other benefits provided
in or through a facility provided with
the aid of Federal financial assistance
or such non-Federal resources.

(f) Recipient may mean any State,
territory, possession, the District of
Columbia, or Puerto Rico, or any polit-
ical subdivision thereof, or instrumen-
tality thereof, any public or private
agency, institution, or organization, or
other entity, or any individual, in any
State, territory, possession, the Dis-
trict of Columbia, or Puerto Rico, to
whom Federal financial assistance is
extended, directly or through another
recipient, for any program, including
any successor, assignee, or transferee
thereof, but such term does not include
any ultimate beneficiary under any
such program.

(g) Secretary means the Secretary of
Transportation or, except in §21.17 (e),
any person to whom he has delegated
his authority in the matter concerned.

APPENDIX A TO PART 21—ACTIVITIES TO
WHICH THIS PART APPLIES

1. Use of grants made in connection with
Federal-aid highway systems (23 U.S.C. 101 et
seq.}).

2. Use of grants made in connection with
the Highway Safety Act of 1966 (23 U.S.C. 401
et seq.).

3. Use of grants in connection with the Na-
tional Traffic and Motor Vehicle Safety Act
of 1966 (15 U.S.C. 1391-1409, 1421-1425).

4. Lease of real property and the grant of
permits, licenses, easements and rights-of-
way covering real property under control of
the Coast Guard (14 U.S.C. 93 (n) and (0)).

5. Utilization of Coast Guard personnel and
facilities by any State, territory, possession,
or political subdivision thereof (14 U.S.C.
141(a)).

6. Use of Coast Guard personnel for duty in
connection with maritime instruction and
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-training by the States, territories, and Puer-
-to Rico (14 U.S.C. 148).

7. Use of obsolete and other Coast Guard
material by sed scout service of Boy Scouts
of America, any incorporated unit of the
Coast Guard auxiliary, and public body or
private organization not organized for profit
(14 U.S.C. 641(a)).

8. U.8. Coast Guard Auxiliary Program (14

-U.5.C. 821-832). .

9. Use of grants for the support of basic sci-
entific research by nonprofit institutions of
higher education and nonprofit organizations
whose primary purpose is conduct of sci-
entific research (42 U.S.C. 1891).

10. Use of grants made in connection with
the Federal-aid Airport Program (secs. 1-15
and 17-20 of the Federal Airport Act, 49
U.S.C. 1101-1114, 1116-1120).

11. Use of U.S. land acquiired for public air-
ports under:

a. Section 16 of the Federal Airport Act, 49
U.8.C. 1115; and

b. Surplus Property Act (sec. 13(g) of the
Surplus Property Act of 1944, 50 U.S.C. App.
1622(g), and sec. 3 of the Act of Oct. 1, 1949,
50 U.S.C. App. 1622h).

12. Activities carried out in connection
with the Aviation Education Program of the
Federal Aviation Administration under sec-
tions 305, 311, and 313(a) of the Federal Avia-
tion Act of 1958, as amended (49 U.S.C. 1346,
1352, and 1354(a)).

13. Use of grants and loans made in connec-
tion with Urban Mass Transportation Cap-
ital Facilities Grant and Loan Program—
Urban Mass Transportation Act of 1964, as
amended (49 U.S.C. 1602).

14. Use of grants made in connection with
Urban Mass Transportation Research and
Demonstration Grant Program—Urban Mass
Transportation Act of 1964, as amended (49
U.S.C. 1605). )

15. Use of grants made in connection with
Urban Mass Transportation Technical Stud-
ies Grant Program—Urban Mass Transpor-
tation Act of 1964, as amended (49 U.S.C.
1607a).

16. Use of grants made in connection with
Urban Mass Transportation Managerial
Training Grant Program—Urban Mass
Transportation Act of 1964, as amended (49
U.S.C. 160Th).

17. Use of grants made in connection with
Urban Mass Transportation Grants for Re-
search and Training Programs in Institu-
tions of Higher Learning—Urban Mass
Transportation Act of 1964, as amended (49
U.S.C. 1607c)._.

18. Use of grants made in connection with
the High Speed Ground Transportation Act,
as amended (49 U.S.C. 631-642).
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APPENDIX B TO PART 21—ACTIVITIES TO
WHICH THIS PART APPLIES WHEN A
PrRIMARY OBJECTIVE OF THE FED-
ERAL FINANCIAL ASSISTANCE IS TO
PROVIDE EMPLOYMENT -

1. Appalachia Regional Development Act of
1965 (40 U.S.C. App. 1 et seq.).

APPENDIX C TO PART 21—APPLICATION

OF PART 21 TO CERTAIN FEDERAL FI- -

NANCIAL ASSISTANCE OF THE DE-
PARTMENT OF TRANSPORTATION

NONDISCRIMINATION ON FEDERALLY ASSISTED
PROJECTS ’

(a) Examples. The following examples, with-
out being exhaustive, illustrate the applica-
tion of the nondiscrimination provisions of
this part on projects receiving Federal finan-
cial assistance under the programs of certain
Department of Transportation cperating ad-
ministrations:

(1) Federal Aviation Administration. (i) The
airport sponsor or any of his lessees, conces-
sionaires, or contractors may not differen-
tiate between members of the public because
of race, color, or national origin in furnish--
ing, or admitting to, waiting rooms, pas-
senger holding areas, aircraft tiedown areas,
restaurant facilities, restrooms, or facilities
operated under the compatible land use con-
cept.

(ii) The airport sponsor and any of his les-
szes, concessionaires, or contractors must
offer to all members of the public the same
degree and type of service without regard to
race, color, or national origin. This rule ap-
plies to fixed base operators, restaurants,
snack bars, gift shops, ticket counters, bag-
gage handlers, car rental agencies, lim-
ousines and taxis franchised by the airport
sponsor, insurance underwriters, and other
businesses catering to the public at the air-
port.

(iii) An aircraft operator may not be re-
quired to park his aircraft at a location that
is less protected, or less accessible from the
terminal facilities, than locations offered to
others, because of his race, color, or naticnal
origin.

(iv) The pilot of an aircraft may not be re-
quired to help more extensively in fueling .
operations, and may not be offered less inci-
dental service (such as windshield wiping),
than other pilots, because of his race, color,
or national origin.

(v) No pilot or crewmember eligible for ac-
cess to a pilot’s lounge or to unofficial com-
munication facilities such as a UNICOM fre-
quency may be restricted in that access be-
cause of his race, color, or national origin.

(vi) Access to facilities maintained at the
airport by air carriers or commercial opera-
tors for holders of first-class transportation
tickets or frequent users of the carrier's or
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operator's services may not be restricted on

the basis of race, color, or national origin.
(vii) Passengers and crewmembers seeking

ground transportation from the airport may

‘not be assigned to different vehicles, or de-

layed or embarrassed in assignment to vehi-
cles, by the airport sponsor or his lessees,
concessionaires, or contractors, because of
race, color, or national origin.

(viii) Where there are two or more sites
having equal potential to serve the aero-
nautical needs of the area, the airport spon-
sor shall select the site least likely to ad-
versely affect existing communities. Such
site selection shall not be made on the hasis
of race, color, or national origin.

(ix) Employment at obligated airports, in-
cluding employment by tenants and conces-
sionaires shall be availlable to all regardless
of race, creed, color, sex, or national origin.
The sponsor shall coordinate his airport plan
with his local transit authority and the
Urban Mass Transportation Administration
to assure public transportation, convenient
to the disadvantaged areas of nearby com-
munities to enhance employment opportuni-
ties for the disadvantaged and minority pop-
ulation.

(x) The sponsor shall assure that the mi-
nority business community in his area is ad-
vised of the opportunities offered by airport
concessions, and that bids are solicited from
such qualified minority firms, and awards
made without regard to race, color, or na-
tional origin.

(2) Federal Highway Administration. (1) The
State, acting through its highway depart-
ment, may not discriminate in its selection
and retention of contractors, including with-
out limitation, those whaose services are re-
tained for, or incidental to, construction,
planning, research, highway safety, engi-
neering, property management, and fee con-
tracts and other commitments with person
for services and expenses incidental to the
acquisition of right-of-way.

(iiy The State may not discriminate
against eligible persons in making relocation
payments and in providing relocation advi-
sory assistance where relocation is neces-
sitated by highway right-of-way acquisi-
tions.

(iii) Federal-aid contractors may not dis-
criminate {n their selection and retention of
first-tier subcontractors, and first-tier sub-
contractors may not discriminate in their
selection and retention of second-tier sub-
contractors, who participate in Federal-aid
highway construction, acguisition of right-
of-way and related projects, including those
who supply materials and lease equipment.

(ivy The State may not discriminate
against the traveling public and business
users of the federally assisted highway in
their access to and use of the facilities and
services provided for public accommodations
(such as eating, sleeping, rest, recreation,
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and vehicle servicing) constructed on, over
or under the right-of-way of such highways.

(v) Neither the State, any other persons
subject to this part, nor its contractors and
subcontractors may discriminate in their
employment practices in connection with
highway construction projects or other
projects assisted by the Federal Highway Ad-
ministration.

(viy The State shall not locate or design a
highway in such a manner as to require, on
the basis of race, color, or national origin,
the relocation of any persons. .

(vii) The State shall not locate, design, or
construct a highway in such a manner as to
deny reasonable access to, and use thereof,
to any persons on the basis of race, color, or
national origin.

(3) Urban Mass Transportation Adminisira-
tion. (1) Any person who is, or seeks to be, a
patron of any public vehicle which is oper-
ated as a part of, or in conjunction with, a
project shall be given the same access, seat-
ing, and other treatment with regard to the
use of such vehicle as other persons without
regard to their race, color, or national ori-
gin.

(1i) No person who is, or seeks to be, an em-

ployee of the project sponsor or lessees, con-
cessionaires, contractors, licensees, or. any
organization furnishing public transpor-
tation service as a part of, or in conjunction
with, the project shall be treated less favor-
ably than any other employee or applicant
with regard to hiring, dismissal, advance-
ment, wages, or any other conditions and
benefits of employment, on the basis of race,
color, or national origin.

(iiiy No person or group of persons shall be
discriminated against with regard to the
routing, scheduling, or quality of service of
transportation service furnished as a part of
the project on the basis of race, color, or na-
tional corigin. Frequency of service, age and
quality of vehicles assigned to routes, qual-
ity of stations serving different routes, and
location of routes may not be determined on
the basis of race, color, or national origin.

(iv) The location of projects requiring land
acquisition and the displacement of persons
from their residences and businesses may not
be determined on the basis of race, color, or
national origin.

(b) Obligations of the airport operator— (1)
Tenants, contractors, and concessionaires. BEach
airport operator shall require each tenant,
contractor, and concessionaire who provides
any activity, service, or facility at the air-
port under lease, contract with, or franchise
from the airport, to covenant in a form spec-
ified by the Administrator, Federal Aviation
Administration, that he will comply with
the nondiscrimination requirements of this
part.

(2} Notification of beneficiaries. The airport
operator shall: (i) Make a copy of this part
available at his office for inspection during
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normal working hours by any person asking
for it, and (ii) conspicuously display a sign,
or signs, furnished by the FAA, in the main
public area or areas of the airport, stating
that discrimination based on race, color, or
national origin is prohibited on the airport.

(3) Reports. Bach airport owner subject to
this part shall, within 15 days after he re-
ceives it, forward to the Area Manager of the
FAA Area in which the airport is located a
copy of each written complaint charging dis-
crimination because of race, color, or na-
tional origin by any person subject to this
part, together with a statement describing
all actions taken to resolve the matter, and
the results thereof. Bach airport operator
shall submit to the area manager of the FAA
area in which the airport is located a report
for the preceding year on the date and in a
form prescribed by the Federal Aviation Ad-
ministrator.

[35 FR 10080, 'itjne 18, 1970, as amended by
Amadt. 21-1, 38 FR 5875, Mar. 5, 1973; Amdt. 21-
3, 40 FR 14318, Mar. 31, 1975]
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SUBCHAPTER C—CIVIL RIGHTS

PART 200—TITLE VI PROGRAM AND
RELATED STATUTES—IMPLEMEN-
TATA?SN AND REVIEW PROCE-
(V)

Sec.

200.1
200.3
200.5

Purpose.

Application of this part.

Definitions.

200.7 FHWA Title VI policy.

200.9 State highway agency responsibilities.

200.11 Procedures for processing Title VI re-
views.

200.13 Certification acceptance.

AUTHORITY: Title VI of the Civil Rights Act
of 1964, 42 U.S.C. 20004 to 2000d—4; Title VIII
of the Civil Rights Act of 1968, 42 U.S.C. 3601—
3619; 42 U.S.C. 4601 to 4655; 23 U.S.C. 109(h); 23
U.S.C. 324.

SOURCE: 41 FR 53982, Dec. 10, 1976, unless
otherwise noted.

§200.1 Purpose.

To provide guidelines for: (a) Imple-
menting the Federal Highway Adminis-
tration (FHWA) Title VI compliance
program under Title VI of the Civil
Rights Act of 1964 and related civil
rights laws and regulations, and (b)
Conducting Title VI program compli-
ance reviews relative to the Federal-
aid highway program.

§200.3 Application of this part.

The provisions of this part are appli-
cable to all elements of FHWA and pro-
vide requirements and guidelines for
State highway agencies to implement
the Title VI Program requirements.
The related civil rights laws and regu-
lations are listed under §200.5(p) of this
part. Title VI requirements for 23
U.S.C. 402 will be covered under a joint
FHWA/NHTSA agreement.

§200.5 Definitions.

The following definitions shall apply
for the purpose of this part:

(a) Affirmative action. A good faith ef-
fort to eliminate past and present dis-
crimination in all federally assisted
programs, and to ensure future non-
diseriminatory practices.

(b) Beneficiary. Any person or group
of persons (other than States) entitled
to receive benefits, directly or indi-
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rectly, from any federally assisted pro-
gram, i.e., relocatees, impacted citi-
zens, communities, etc.

(¢) Citizen participation. An open proc-
ess in which the rights of the commu-
nity to be informed, to provide com-
ments to the Government and to re-
ceive a response from the Government
are met through a full opportunity to
be involved and to express needs and
goals.

(&) Compliance. That satisfactory con-
dition existing when a recipient has ef-
fectively implemented all of the Title
VI requirements or can demonstrate
that every good faith effort toward
achieving this end has been made.

(e) Deficiency status. The interim pe-
riod during which the recipient State
has been notified of deficiencies, has
not voluntarily complied with Title VI
Program guidelines, but has not been
declared in noncompliance by the Sec-
retary of Transportation.

() Discrimination. That act (or action)
whether intentional or unintentional,
through which a person in the United
States, solely because of race, color, re-
ligion, sex, or national origin, has been
otherwise subjected to unequal treat-
ment under any program or activity re-
ceiving financial assistance from the
Federal Highway Administration under
title 23 U.S.C.

(&) Facility. Includes all, or any part
of, structures, equipment or other real
or personal property, or interests
therein, and the provision of facilities in-
cludes the construction, expansion,
renovation, remodeling, alternation or
acquisition of facilities.

(h) Federal assistance. Includes:

(1) Grants and loans of Federal funds,

(2) The grant or donation of Federal
property and interests in property,

(3) The detail of Federal personnel,

(4) The sale and lease of, and the per-
mission to use (on other than a casual
or transient basis), Federal property or
any interest in such property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient, and
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(5 Any Federal agreement, arrange-
ment, or other contract which has, as
one of its purposes, the provision of as-
sistance.

(1) Noncompliance. A recipient has
failed to meet prescribed requirements
and has shown an apparent lack of
good faith effort in implementing all of
the Title VI requirements.

(j) Persons. Where designation of per-
sons by race, color, or national origin
is required, the following designations
ordinarily may be used: ‘‘White not of
Hispanic origin”, “Black not of His-
panic origin”, ‘‘Hispanic”, ‘‘Asian or
Pacific Islander”, “American Indian or
Alaskan Native.”” Additional subcat-
egories based on national origin or pri-
mary language spoken may be used,
where appropriate, on either a national
or a regional basis.

(k) Program. Includes any highway,
project, or activity for the provision of
services, financial aid, or other bene-
fits to individuals. This includes edu-
cation or training, work opportunities,
health, weifare, rehabilitation, hous-
ing, or other services, whether provided
directly by the recipient of Federal fi-
nancial assistance or provided by oth-
ers through contracts or other arrange-
ments with the recipient.

(1) State highway agency. That depart-
ment, commission, board, or official of
any State charged by its laws with the
responsibility for highway construc-
tion. The term State would be consid-
ered equivalent to State highway agency
if the context so implies.

(m) Program area officials. The offi-
cials in FHWA who are responsible for
carrying out technical program respon-
sibilities.

(n) Recipient. Any State, territory,
possession, the District of Columbia,
Puerto Rico, or any political subdivi-
sion, or instrumentality thereof, or
any public or private agency, institu-
tion, or organization, or other entity,
or any individual, in any State, terri-
tory, possession, the District of Colum-
bia, or Puerto Rico, to whom Federal
assistance is extended, either directly
or through another recipient, for any
program. Recipient includes any suc-
cessor, assignee, or transferee thereof.
The term recipient does not include any
ultimate beneficiary under any such
program.
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(o) Secretary. The Secretary of Trans-
portation as set forth in 49 CFR

- 21.17(g)(3) or the Federal Highway Ad-

ministrator to whom the Secretary has
delegated his authority in specific
cases.

(p) Title VI Program. The system of re-
quirements developed to implement
Title VI of the Civil Rights Act of 1964.
References in this part to Title VI re-
quirements and regulations shall not
be limited to only Title VI of the Civil
Rights Act of 1964. Where appropriate,
this term also refers to the civil rights
provisions of other Federal statutes to
the extent that they prohibit discrimi-
nation on the grounds of race, color,
sex, or national origin in programs re-
ceiving Federal financial assistance of
the type subject to Title VI itself.
These Federal statutes are:

(1) Title VI of the Civil Rights Act of
1964, 42 U.S.C. 2000d-d4 (49 CFR part 21;
the standard DOT Title VI assurances
signed by each State pursuant to DOT
Order 1050.2; Executive Order 11764; 28
CFR 50.3);

(2) Uniform Relocation Assistance
and Real Property Acquisition Policies
Act of 1970 (42 U.S.C. 4601-4655) (49 CFR
part 25; Pub. L. 91-646);

(3) Title VIII of the Civil Rights Act
of 1968, amended 1974 (42 U.S.C. 3601-
3619);

(4) 23 U.8.C. 109¢h);

(5) 23 U.S.C. 324,

(6) Subsequent Federal-Aid Highway
Acts and related statutes.

§200.7 FHWA Title VI policy.

It is the policy of the FHWA to en-
sure compliance with Title VI of the
Civil Rights Act of 1964; 49 CFR part 21;
and related statutes and regulations.

§200.9 State highway agency respon-
sibilities.

(a) State assurances in accordance
with Title VI of the Civil Rights Act of
1964.

(1) Title 49, CFR part 21 (Department
of Transportation Regulations for the
implementation of Title VI of the Civil
Rights Act of 1964) requires assurances
from States that no person in the Unit-
ed States shall, on the grounds of race,
color, or national origin, be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
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to discrimination under any program
or activity for which the recipient re-
ceives Federal assistance from the De-
partment of Transportation, including
the Federal Highway Administration.

(2) Section 162a of the Federal-Aid
Highway Act of 1973 (section 324, title
23 U.S8.C.) requires that there be no dis-
crimination on the ground of sex. The
FHWA considers all assurances here-
tofore received to have been amended
to include a prohibition against dis-
crimination on the ground of sex.
These assurances were signed by the 50
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, Guam, and
American Samoa. The State highway
agency shall submit a certification to
the FHWA indicating that the require-
ments of section 162a of the Federal-
Aid Highway Act of 1973 have heen
added to its assurances.

(3) The State highway agency shall
take affirmative action to correct any
deficiencies found by the FEWA within
a reasonable time period, not to exceed
90 days, in order to implement Title VI
compliance in accordance with State-
signed assurances and required guide-
lines. The head of the State highway
agency shall be held responsible for im-
plementing Title VI requirements.

(4) The State program area officials
and Title VI Specialist shall conduct
annual reviews of all pertinent pro-
gram areas to determine the effective-
ness of program area activities at all
levels.

(b) State actions. (1) Establish a civil
rights unit and designate a coordinator
who has a responsible position in the
organization and easy access to the
head of the State highway agency. This
unit shall contain a Title VI Equal Em-
ployment Opportunity Coordinator or a
Title VI Specialist, who shall be re-
sponsible for initiating and monitoring
Title VI activities and preparing re-
quired reports.

(2) Adequately staff the civil rights
unit to effectively implement the State
civil rights requirements.

(3) Develop procedures for prompt
processing and disposition of Title VI
and Title VIII complaints received di-
rectly by the State and not by FHWA.
Complaints shall be investigated by
State civil rights personnel trained in
compliance investigations. Identify
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each complainant by race, color, sex,
or national origin; the recipient; the
nature of the complaint; the dates the
complaint was filed and the investiga-
tion completed; the disposition; the
date of the disposition; and other perti-
nent information. Each recipient
(State) processing Title VI complaints
shall be required to maintain a similar
log. A copy of the complaint, together
with a copy of the State's report of in-
vestigation, shall be forwarded to the
FHWA division office within 60 days of
the date the complaint was received by
the State.

(4) Develop procedures for the collec-
tion of statistical data (race, color, re-
ligion, sex, and national origin) of par-
ticipants in, and beneficiaries of State
highway programs, i.e., relocatees, im-
pacted citizens and affected commu-
nities.

(8) Develop a program to conduct
Title VI reviews of program areas.

(6) Conduct annual reviews of special
emphasis program areas to determine
the effectiveness or program area ac-
tivities at all levels.

(T) Conduct Title VI reviews of cities,
counties, consultant contractors, sup-
pliers, universities, colleges, planning
agencies, and other recipients of Fed-
eral-aid highway funds.

(8) Review State program directives
in coordination with State program of-
ficials and, where applicable, include
Title VI and related requirements.

(9) The State highway agency Title
VI designee shall be responsible for
conducting training programs on Title
VI and related statutes for State pro-
gram and civil rights officials.

(10) Prepare a yearly report of Title
VI accomplishments for the past year
and goals for the next year.

(11) Beginning October 1, 1976, each
State highway agency shall annually
submit an updated Title VI implement-
ing plan to the Regional Federal High-
way Administrator for approval or dis-
approval.

(12) Develop Title VI information for
dissemination to the general public
and, where appropriate, in languages
other than English.

(13) Establishing procedures for
pregrant and postgrant approval re-
views of State programs and applicants
for compliance with Title VI require-
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ments; l.e., highway location, design
and relocation, and persons seeking
contracts with the State.

(14) Establish procedures to identify
and eliminate discrimination when
found to exist.

(15) Establishing procedures for
promptly resolving deficiency status
and reducing to writing the remedial
action agreed to be necessary, all with-
in a period not to exceed 90 days.

§200.11 Procedures
Title VI reviews.

(a) If the regional Title VI review re-
port contains deficiencies and rec-
ommended actions, the report shall be
forwarded by the Regional Federal
Highway Administrator to the Division
Administrator, who will forward it
with a cover letter to the State high-
way agency for corrective action.

(b) The division office, in coordina-
tion with the Regional Civil Rights Of-
ficer, shall schedule a meeting with the
recipient, to be held not later than 30
days from receipt of the deficiency re-
port.

(¢c) Recipients placed in a deficiency
status shall be given a reasonable time,
not to exceed 90 days after receipt of
the deficiency letter, to voluntarily
correct deficiencies.

(d) The Division Administrator shall
seek the cooperation of the recipient in
correcting deficiencies found during
the review. The FHWA officials shall
also provide the technical assistance
and guidance needed to aid the recipi-
ent to comply voluntarily.

(e) When a recipient fails or refuses
to voluntarily comply with require-
ments within the time frame allotted,
the Division Administrator shall sub-
mit to the Regional Administrator two
copies of the case file and a rec-
ommendation that the State be found
in noncompliance.

(f) The Office of Civil Rights shall re-
view the case file for a determination
of concurrence or noncurrence with a
recommendation to the Federal High-
way Administrator. Should the Federal
Highway Administrator concur with
the recommendation, the file is re-
ferred to the Department of Transpor-
tation, Office of the Secretary, for ap-
propriate action in accordance with 49
CFR.

for processing
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§200.13 Certification acceptance.

Title VI and related statutes require-
ments apply to all State highway agen-
cies. States and FHWA divisions oper-
ating under certification acceptance
shall monitor the Title VI aspects of
the program by conducting annual re-
views and submitting required reports
in accordance with guidelines set forth
in this document.

PART 230—EXTERNAL PROGRAMS

Subpari A—Equal Employment Opportunity
on Federal and Federal-Aid Construc-
tion Contracts (Including Supportive
Services)

Sec.

230.101
230.103
230.105
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TITLE VI--PROGRAM--MINIMUM REQUIREMENTS

Regulations in 23 CFR 200 require that State highway agencies do at least the following:

Subject Action Required Citation
A. Assurances L. Submit nondiscrimination assurances. 23 CFR 200.9(a)(1)
2, Certify that discrimination based on sex 23 CFR 200.9(a)(2)

will be proscribed in assurances.

B. Civil Rights Unit 1. Establish an adequately staffed Civil Rights unit 23 CFR 200.9(b)(1)
with a Title VI coordinator. and (2)
General
C. Title VI Coordinator's 1 Have access to head of agency. 23 CFR 200.9(b)(1)
Responsibilities 2. Monitor Title VI activities and prepare required reports. 23 CFR 200.9(b)(1)
3. Provide training. 23 CFR 200.9(b}(9)
4 Submit Implementing Plan to Regional FHWA 23 CFR 200.9(b)(11)
Administrator.
5. Develop Title VI information for dissemination 23 CFR 200.9a(b)(12)
(where necessary; in other language).
6. Prepare an annual accomplishment report. 23 CFR 200.9(b)(10)

Establish Procedures

1. To promptly investigate complaints. 23 CFR 200.9(a)(3)
2. To identify and eliminate discrimination. 23 CFR 200.9(b)(14)
3. To review programs and grant applications. 23 CFR 200.9(b)(13)
4. To resolve deficiencies within 90 days. - 23 CFR 200.9(2)(3)

and (b)(15)
5. To collect and analyze statistical data. - 23 CFR 200.9(b)(4)

Conduct Reviews

1. Of programs--with program personnel. 23 CFR 200.9(a)y(4)
2. Of grant applications. 23 CFR 200.9(b)(13)
3. Of special emphasis areas. 23 CFR 200.9(b)(6)
4. Of subrecipients, cities, counties, contractors, 23 CFR 200.9(b)(7)
consultants, suppliers, universities, colleges, planning
agencies and other recipients of Federal-aid highway funds.
5. Of state program directives. B 23 CFR 200.9(b)(8)

Li\data\officesthertitlevi. gen\minreqts.wpd: 6/22/98



Department of Transportation ORDER

Office of the Secretary DOT 1000.12

Washington, D.C.

1/18/77

SUBJECT: IMPLEMENTATION OF THE DEPARTMENT OF TRANSPORTATION

TITLE VI PROGRAM

1. PURPOSE.

8. The purpose of this Order is to implement Title VI of the Civil Rights Act
of 1964 (42 U.S.C. 20004 et seq.); the regulations of this Department (49
C.F.R. Part 21); and the regulations of the Department of Justice (28 C.F.R.
Part 42, Subpart F) issued pursuant to Executive Order 11764. This Order
establishes the uniform minimum responsibilities of each operating element .
of this Department in implementing and enforeing the Title VI program,
to the end that no person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program or activity
receiving Federal financial assistance from this Department.

b. Nothing in this Order is intended to, nor shall it diminish or abrogate the
requirements of section 905 of the Railroad Revitalization and Regulatory
Reform Act of 1976 or section 30 of the Airport and Airway Development
Act of 1970 as amended or the regulations, orders or directives established
pursuant thereto, to the extent that such requirements are more stringent
or contain higher standards.

2. REFERENCES.

a. Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000d-1 et seq.;

b. Regulations of the Department of Transportation, 49 C.F.R. Part 21;

e. Executive Order 11764, dated January 21, 1974, 42 U.S.C. 20004-1 (note)
(Supp. 1976); and

d. Regulations of the Department of Justice, 28 C.F.R. Part 42, Subpart F.

~ 3. SCOPE. This Order applies to the Departmente-ﬂ Office of Civil Rights and all
operating elements of the Department.

4. BACKGROUND. Executive Order 11764 delegated to the Attorney General
authority to coordinate and assist agency enforcement of Title VI, to pre~
scribe standards and procedures regarding such enforcement, and to issue
necessary regulations and orders. On December 1, 1976, at 41 FR 52669, the

oIsTRiguTION: All Secretarial Offices 0Ft:  Office of

All Operating Elements . Civil Rights
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Department of Justice published regulations, effective January 3, 1977, which
govern the respective obligations of Federal agencies regarding enforcement
of Title VI. This Order sets forth Departmental instructions establishing
explicit procedures for implementing and enforcing the Title VI program

and the regulations of the Department of Justice.

A\
s L /' 7
Wznla‘m T. Coleman., Jr.

Secretary of Transportation

/\
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CHAPTER I
GENERAL

1. PURPOSE. The purpose of the Title VI program of each operating element
1s to ensure (1) that each applicant for or recipient of Federal financial assis-
tance is, and will continue to be, in compliance with Title VI, and (2) that
the program or activity for which Federal financial assistance is sought is
consistent with the operating element's Title VI program. In this latter regard,
the objective is to ensure among other things that: (1) the benefits and services
of the program or activity are made available to, and are fairly and adequately
distributed among, beneficiaries without regard to race, color, or national
origin; (2) the location of existing or proposed facilities and the provision
of services involved in the program or activity will not deny access to any
person on the basis of prohibited diserimination; and (3) persons in the affected
community are not differentially or adversely impacted on the basis of race,
color, or national origin,

2. DEFINITIONS.

a. "Affected Community™ means that person or persons served or likely
to be directly or indirectly affected by a program or activity receiving
Federal financial assistance from the Department.

b. T"Affirmative Action" means a positive program to eliminate diserimina-
tion and ensure nondiseriminatory practices in the future.

e. "Compliance"” means that condition existing when a recipient has imple-
mented all of the Title VI requirements effectively and there is not any
evidence of diserimination.

d. "Department" and "DOT" mean the Department of Transportation.

e. "Director"” means the Director of the Office of Civil Rights of the
Department.

f. "Discerimination™ means that act or failure to act, intentional or uninten-
tional, the effect of which is that a person, because of race, color, or
national origin, has been excluded from participation in, denied the
benefits of, or has been otherwise subjected to unequal treatment under
any program or activity receiving Federal financial assistance from the
Department. '

g. '"Minority Contractor™ means a business, at least 50 percent of which
is owned by or controlled by minority group members. For the purpose
of this definition, "minority group members" include but are not limited
to Blacks, Hispanies, American Indians, Eskimos, Alaskan Aleuts, and
American Orientals.
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"Noncompliance" means a failure to meet the requirements of Title VI
and the regulations and orders of the Department issued thereunder or
failure to implement an approved Title VI affirmative action program.

"Office"” means the Department Office of Civil Rights.

"Respondent" means an applicant, recipient, subgrantee, or contractor

alleged to be in noncompliance or probable noncompliance with the
Title VI program.

"Title VI" means Title VI of the Civil Rights Act of 1964.

"Title VI Program"” means the system of requirements, procedures, actions
and sanctions through which the Department of Transportation enforces
Title VI and the regulations effectuating it and ensures that discrimination
does not ocecur in connection with programs and activities which receive
Federal financial assistance from this Department.

Other terms used herein shall have the meaning as defined in 49 C.F.R. 21.23.

RESPONSIBILITIES.

a.

Departmental Director of Civil Rights. The Director acts as the responsible

Departmental official in matters relating to Title VI and assists the Secretary
in carrying out the Title VI responsibilities of the Department. Specifically,
the Director has the responsibility to:

(1) Recommend, develop, disseminate, monitor, and vigorously pursue
Departmental policies on the implementation of Title VI and assist
the operating elements in the establishment of Title VI programs.

(2) Prepare uniform Departmental Title VI regulations and issue guide-
lines and program directives.

(3) Advise the Secretary concerning significant developments in the
implementation of the Department's Title VI program.

(4) Review, evaluate, and vigorously monitor operating elements'
activities and programs relating to Title VI and effectuate changes
to assure consistency and program effectiveness.

. (5} Monitor compliance with DOT Order 1650.2, Standard DOT Title VI

Assurances, including the review of any expansion or addenda to
the Assurances by the operating elements.
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(6) Provide leadership, guidance, and technical assistance to the operating
elements in the carrying out of their Title VI responsibilities.

(7)  Ensure that all complaints of discrimination alleging noncompliance
with Title VI, this Order and the regulations of the Department
implementing Title VI are processed, investigated and resolved
in & fair and timely manner in accordance with Title VI and the
regulations and orders of the Department.

(8)  Take appropriate, fair and timely action with regard to all findings
of noncompliance under Title V1, by initiating or participating inter
alia in attempts at informal resolution, hearings, and reports to
the Secretary for submission to Congress ordering the suspension
or termination of Federal financial assistance.

(8) Provide primary coordination and liaison with other agencies,
offices, and public and private organizations outside the Department
and with the Department of Justice, in conjunction with the Office
of General Counsel, to achieve program objectives.

(10)  Disseminate information to and provide continuous and meaningful
consultation with the public concerning the Department's Title V1
program, including, in appropriate situations, the provision of
material in languages other than English.

b. Operating Elements. Each operating element, with respect to the Federal
financial assistance programs it administers, has the responsibility to
ensure that the objectives of Title VI, the regulations of the Department
at 49 C.F.R. Part 2], and the regulations of the Department of Justice
at 28 C.F.R. Part 42, Subpart F, are achieved. The head of each operating
element shall:

(1)  Cause each application for Federal financial assistance:

(a). To be reviewed by its office of civil rights for a written
determination as to whether the applicant is in compliance
with Title VI, and whether the program, project, or activity
which is funded in whole or in part by such Federal financial
assistance is consistent with the operating element's Title VI
program.,

(b) To include the Standard DOT Title VI Assurances required
by DOT Order 1050.2. : .



(2)

(3)

(4)

(5)

(6)

00T 1000.12
1/19/77

Within 90 days from the date of this Order, develop and submit
to the Director for review and approval:

(a) A Title VI program, in accordance with paragraph 4 of this
chapter and the regulations of the Department of Justice
at 28 C.F.R. 42, Subpart F, relating to each Federal financial
assistance program it administers; and

(b) A draft of proposed procedures and requirements that will
cause the applicants and recipients to take all actions necessary
to implement the Title VI program;

Within 30 days after approval by the Director, cause to be published
in the Federal Register, procedures and requirements that will
implement the operating element's Title VI program;

Assign sufficient personnel to implement fully and to ensure compliance
with its Title VI program;

Cause to be included in each agreement pursuant to which Federal
financial assistance is to be provided, a requirement that the recipient
notify the operating element immediately in writing of:

(a) Any lawsuit or complaints filed against the recipient alleging
diserimination on the basis of race, color, or national origin;
and

(b) Any application it files with other Federal agencies for Federal
financial assistance, including a brief description of the applica-
tion; and

Cause each environmental impact review made pursuant to DOT
Order 5610.1B in connection with Federal financial assistance programs
to be reviewed by its office of civil rights prior to approval in order

to ascertain whether the environmental determinations are consistent
with its Title VI program determinations.

4. REQUIREMENTS.

a.

Pr

am Examination. Each operating element shall, in developing its

e VI program, examine in detail the nature and structure of programs

and activities for which it provides Federal financial assistance, require
information of applicants and recipients to determine compliance, and
establish requirements so as to ensure that the purpose of its Title VI
program is achieved.
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b. Title VI Program Development. In developing its Title VI program, each
operating element shall, in addition to the requirements of 28 C.F.R.
Part 42, Subpart F, be guided by the following considerations:

(1} Covered Emplovment. Under Title VI, the employment practices
of an applicant or recipient can be considered where (1) a primary
purpose of the program or activity is to provide employment [see
49 C.F.R. Part 21.5(e)(1)(2)]; or (2) discriminatory employment
practices could cause diserimination with respect to beneficiaries.
(See Chapter III for further guidance on covered employment.)

(2) Participation in Decision Making.

(a} Where the program or activity for which Federal financial
assistance is sought involves nonelected boards, advisory
councils, or committees which are an integral part of planning
or implementing the program or activity, the Title VI program
shall require appropriate action to insure that such boards,
councils or committees reasonably reflect the racial/ethnic
composition of the community affected by the program or
activity.

(b) Where the program or activity requires public hearings, the
Title V1 program shall require appropriate action to ensure
that notice of such hearings reaches all segments of the
affected community. Notices shall be published in and
announced over general and minority newspaper and broadcast
media respectively. Such publications and broadcasts shall
state that diserimination in the program is prohibited by
Federal law. The Title VI program shall also require that
direct contact shall be made with racial/ethnic community
organizations and/or leaders in communities affected or
served by the program or activity. The participation of such
persons and organizations in the decision-making process
shall be solicited.

(¢) Where a significant number or proportion of the affected
community needs information in a language other than English
in order to be effectively informed of or to participate in
the public hearings, the recipient shall publish and announce
notices of public hearings in the other languages and shall
take any other reasonable steps, including the furnishing
of an interpreter, considering the scope of the program and
the size and concentration of the non-English spesking population.
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(3) Minority Contractor Participation. Requirements shall be established
~ to ensure that business organizations are not excluded from participe-
“tion in the program or activity on the grounds of race, color, or

national origin. The Title VI program shall require every application
for Federal financial assistance in which there will be contracts
awarded to include an affirmative action program for minority
contractor participation. (See Chapter II for further guidance

on minority contractor participation.)

(4) Pre-award Reviews. As part of its Title VI program, each operating
element shall cause each application for Federal financial assistance
to be reviewed by its office of civil rights which shall make a written
determination as to whether the applicant is in probable ecompliance
or compliance with Title VI, and whether the program, project,
or activity which is funded in whole or in part by such Federal
financial assistance is consistent with the operating element's Title VI
program. An application for Federal financial assistance shall
not be approved unless the office of civil rights of the operating
element has found in its written determination that the applicant
is in probable compliance or compliance and that the project, program,
or activity is consistent with the Title VI program. (See Chapter IV.)

(5) Post-Award Reviews. As part of its Title VI program, each operating
element shall establish and maintain an effective program of post-
award compliance reviews with respect to programs and activities
which have been furnished Federal financial assistance. Such reviews
are to include periodic submission of compliance reports by recipients
and on-site reviews. (See Chapter IV.)

COMPLIANCE WITH TITLE VI. Each operating element shall refer all complaints
alieging diserimination which is prohibited by Title VI, and all matters which,
based on a compliance review, report or other information, indicate a possible
failure to comply with Title VI, to the Director for investigation and handling

in accordance with the regulations of this Department at 49 C.F.R. Part 21.

Each operating element shall cooperate with the Director in handling all

such compliance matters.
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CHAPTER I

MINORITY CONTRACTOR PARTICIPATION

GENERAL. Each operating element shall develop and maintain procedures
to: ‘

Ensure that an applicant or recipient does not diseriminate against any
business organization in the award of any contract because of the race,
color, or national origin of its managers, employees, or owners; and

Require applicants and recipients to take affirmative action to ensure
that minority businesses are afforded a fair and representative oppor-
tunity to do business.

APPLICATION REVIEW.

a.

Reporting. Each operating element shall require every applicant for
Federal élinancial assistance in which there will be contracts awarded

to include information sufficient to make a determination as to minority
contractor participation. As a minimum, each operating element shall
require the following information in the TITLE VI ASSESSMENT required
by Chapter IV, paragraph 2a, of this Order:

() An analysis of awards of contracts to minority contractors during
the previous year describing the nature of goods and services pur-
chased and the doliar amount involved.

(2) A comparison of the percentage of awards of contracts to minority
contractors (by number of contracts and by total dollar amount
involved) to the total procurement activity of applicant or recipient
for the previous year.

(3) Details of proposed econtracts in excess of *$ to be awarded
that would describe the services or products which will be sought,
including estimated quantities; give the location where the services
are to be provided; the manner in which proposals will be solicited
and contracts will be awarded; and the description of bidding procedures.

The amount to be established by the head of each operating element for the
Federal financial assistance program he/she administers with the concurrence
of the Director. .
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Procedures to ensure that known minority contractors will have

an equitable opportunity to compete for contracts and subecontracts
shall include the:

(a) Ways in which the applicant plans to arrange solicitations,
time for presentation of bids, quantities, specifications and
delivery schedules so as to facilitate the participation of
minority contractors; '

(b) Means by which the applicant could assist minority contractors
in overcoming barriers to program participation in such areas
as bonding, insurance and technical assistance;

(e) Kinds of information the applicant will use to make minority
contractors aware of contracting opportunities in its program;
where appropriate, information should be in languages other
than English;

(d) Projected percentage goals or dollar values to be awarded
to minority contractors; and

(e) Designation of a liaison officer who will administer the applicant's
minority contract program.

Procedures by whieh the applicant or recipient will seek affirmative
action from its subgrantees and contractors to ensure minority
contractor participation that include:

(a) In advertised and negotiated specifications for Federally-
assisted contracts, requirements that {l) each bidder submit
a minority contractor plan stating whether or not the bidder
intends to subcontract a portion of the work and, if so, the
type of affirmative action taken to seek out and consider
minority contractors as potential subcontractors; and (2}
each bidder intending to subcontract make contact with
potential minority contractors to solicit affirmatively from
minority contractors their interest, eapability and prices,
and document the results of such contacts.

(b) In Federally-assisted contract requirements, assurances that
prime contractors requesting permission to subeontract part
of the contract work take the action required in subparagraphs
(4)(a) and (4)e) of this chapter.
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(e) In every subgrant, & requirement assuring that the subgrantee
will take the action required in subparagraphs (4(a) through
(4)(e) of this chapter and subparagraphs (a) and (b) of this
paragraph.

b. Ana.I%is. Based upon the information submitted by the applicant, and
any additional information that the operating element may require, the
operating element shall determine whether the applicant may be considered
to be in compliance with regard to minority contractor participation,
or whether, by means of a pre-award agreement, the applicant has been
brought in compliance with Title VI. (See Chapter V1.)
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CHAPTER II

COVERED EMPLOYMENT

DEFINITION. Employment discrimination includes: (1) consideration of &
person's race, color, or national origin in weighing a person's qualifications
for hire, discharge, promotion, demotion, transfer, layoff, rates of pay or
other forms of compensation or benefits, selection for training or apprentice-
ship; or (2) consideration of race, color, or national origin with respect to
recruitment or recruitment advertising techniques. Actions that are required

to be taken under an approved affirmative action plan do not constitute
diserimination in employment.

TYPES OF COVERED EMPLOYMENT.

a.

Primary Objective is to Provide Employment. An operating element

may take the actions specified in this Order against any applicant or
recipient of Federal financial assistance that practices diserimination
in employment, "where a primary objective of the Federal financial
assistance is to provide employment." [See, 49 C.F.R. 21.5(cX1), (2).]

@

(2)

Those programs for which the Department has determined that

a primary objective is to provide employment are listed in Appendix B
to 49 C.F.R. Part 21. In addition, with respect to any program
providing financial assistance for construction, including alteration
and repair, or for the purchase of transportation equipment, it

shall be assumed that a primary purpose of the program is to provide
employment, notwithstanding that the program is not listed in
Appendix B.

Except with respect to those programs listed in Appendix B, each
element should determine by examination of the legislative history
and the language of each statute authorizing Federal financial
assistance, whether a significant concern of Congress was the
provision of employment, as well as the provision of any other
services to the publie. Congress may have had several primary
objectives in enacting legislation which provides financial assis-
tance. If providing employment was a substantial concern of Congress
in enacting a statute, it shall be deemed to have been a "primary
objective," and the employment practices of the applicant or
recipient shall be treated under this chapter. Upon a determination
of whether the program's primary objectives include or do not
include employment, the opinion and information supporting it

shall be forwarded to the Director by the operating element involved.
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Primary Objective is Not to Provide Employment. Regardless of the
objectives of the Federal financial assistance program, diserimination

in employment practices by recipients of Federal financial assistance

is prohibited where diserimination in employment causes diserimination
to the beneficiaries. [See, 49 C.F.R. 21.5(cX3).] In this regard, it shall
be presumed, with respect to the employment practices of an applicant
or recipient, that employees who engage in direct contact with interested
beneficiaries, or who engage in the planning and implementation of a
program or activity involving Federal financizal assistance, have du'ect
impact upon beneficiaries.

3. COMPLIANCE RESPONSIBILITIES.

al

b.

Procedures. Each operating element shall develop and maintain pro-
cedures to:

(1) Analyze each of its programs and recipients to determine:

(a) Whether the recipient engages in discrimination in employ-
ment; and

(b} Whether the recipient's employment practices cause benefi-
ciaries to be denied equal opportunity and nondiscriminatory
treatment in connection with the recipient's Federally-assisted
activities.

(2) Considerations to be taken into account by these provisions include
but are not limited to:

(&) The nature and purpose of the program;
(b) The benefits of the program;

(¢) The intended beneficiaries (care should be taken to distinguish
incidental beneficiaries and intended beneficiaries); and

(d) The nature of the recipient's employment practices and the
ways in which those practices may affect the benefits pro-
vided by the program.

Pre-award Information Required.

(1) Each operating element shall require that each applicant for Federal
financial assistance submit the information necessary to permit
the operating element to make the determinations regarding the
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employment practices of the applicant necessary for a finding
respecting probable compliance. At a minimum, the TITLE VI
ASSESSMENT provided for in Chapter IV, paragraph 2a shall
contain:

(a) A statistical breakdown by race, color, and national origin
of that portion of the applicant's workforce that is or is
likely to be involved in any manner, either directly or indirectly,
in the preparation of the application for Federal financial
assistance, the handling or use of such funds, or the work
to be performed with the aid of such funds. The breakdown
shall be by job titles, grouped as necessary for work of com-
parable difficulty and responsibility.

(b) A listing of the number and types of employment openings
that are expected to be created in connection with the Federally~
assisted work, including those that will not be reimbursed
directly from Federal funds. )

(¢} A cumulative listing of employment actions, including hirings,
firings, promotions, layoffs, training courses, etc., for the
previous year in that portion of the applicant's workforce
for which the breakdown in (1) is provided.

(d) An analysis of the available workforce in the area in which
the applicant does or may reasonably recruit, expressed in
terms of the race, color, or national origin characteristics
of the workforce.

(e) A copy of any affirmative action plan pertaining to the applicant's
employment practices.

4. PRE-AWARD AGREEMENTS. Whenever an operating element finds cause
to believe that an applicant is in noncompliance or probable noncompliance
with the employment requirements of Title VI, it may attempt to resolve
the problem informally through the provisions set forth in Chapter VI of this
Order. Any such informal resolution of an employment noncompliance problem
will set forth in writing the terms and conditions relating to employment
to which the applicant will be bound as & condition to receiving Federal financial
assistance. Such terms and conditions may inelude the creation of and commit-
ment to carry out affirmative action steps, including goals and timetables,
that are designed to ensure that the purposes of Title VI are met during the
period that Federal financial assistance is to be extended. Any such agreement
shall be signed by all parties and shall be subject to approval by the Director.
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CHAPTER IV

COMPLIANCE REVIEWS

l. GENERAL. Each operating element is responsible for reviewing each applica-
tion for Federal financial assistance and for monitoring the performance
of each recipient of Federal financial assistance from the Department to
ensure that each applicant and recipient complies fully with Title VI. It is
the policy of the Department to award and to continue to provide Federal
financial assistance only to those applicants and recipients who comply fully
with all the Title VI requirements.

2. APPLICATION REVIEW.

a. Title VI Assessments. Each operating element shall require every applicant
for Federal {inancial assistance to include in its applicetion a section .
entitled "TITLE VI ASSESSMENT." This section shall contain information
sufficient to permit an initial determination by DOT of whether the
applicant will probably comply fully with the Title VI requirements.

This section shall also contain the applicant's analysis of the effects
of the proposed use of Federal financial assistance upon Title VI concerns.

(1) Information Required. Within 90 days of the effective date of
this Order, each operating element shall prepare application guide-
lines setting forth, in detail, the specific information to be required
from applicants with respect to each of the operating element's
Federal financial assistance programs. The Director shall review
and approve, disapprove or amend these guidelines. A copy of
these guidelines will be provided to each applicant requesting Federal
financial assistance under the program concerned. While these
guidelines should be tailored to the needs of each specific Federal
financial assistance program, they shall call for the following
information:

(a) - A statistical breakdown by race, color and national origin
of:

1 The population eligible or likely to be served or affected
by the project;

[S)

The projected users or beneficiaries of the project;

(L2

The owners of property to be taken, and persons or busi-
nesses to be relocated or adversely affected, as a result
of the project; and
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4 The present or proposed membership of any planning or
advisory body which is an integral part of the program
or project.

(b) The information econcerning employment required by Chapter II,
paragraph 3b of this Order.

() The information relating to minority contractor participation

required by Chapter II, paragraph 2a.
(d) The proposed location, and alternative locations, of any facilities
to be constructed or used in connection with the project,
together with data concerning the composition by race, color
and national origin of the populations of the areas surrounding
such facilities. '

(e) A concise description of:

1 Any lawsuits or complaints alleging discrimination on
the basis of race, color or national origin filed against
the applicant or any of its proposed subgrantees within
the five years next previous to the date of the application,
together with a statement of the status or outcome of
each such complaint or lawsuit;

2 Any pending application by the applicant or any of its
proposed subgrantees for Federal financial assistance
to any Federal agency; and

3 Any civil rights compliance review performed or being

performed on the applicant or any of its proposed sub-
grantees by any State, local cr Federal agency within

the five years next previous to the date of the application,
.together with a statement of the status or outcome of
such review,

(f) Any other information deemed necessary by the operating
element office of civil rights or the Director.

Analysis. Each operating element shall require every applicant

for ?%eral financial assistance, as a part of its "TITLE VI ASSESSMENT,"
to analyze its probable Title VI performance. The precise components

of this analysis shall be made part of the "application guidelines"”

to be prepared by the operating elements pursuant to this Order.

The analysis in any case shall include the following items:



DOT 1000.12
119/77

(a)

(b)

(c)

(d)

(e)

(£)
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The relative benefits, services, and adverse impacts of the
proposed project and its alternatives on persons and businesses
of majority and minority racial and national origin groups;

A statement of any problems, potential as well as actual,
that will or may occur with respect to any Title VI concern;

A statement of what action the applicant agrees to take
to correct any such problems;

A statement of the affirmative action that the applicant

will take to ensure full compliance with all Title VI requirements,
including, but not limited to, such matters as provisions for
communicating with persons whose primary language is not
English, nondiserimination in covered employment, outreach

at all stages of the planning and implementation of the project

to persons and communities affected thereby, equal access

to services and benefits of the project, and minority contractor
participation;

A description of how the applicant will enforce the Title VI
requirements of its subgrantees and contractors; and

Any additional analysis deemed necessary by the operating
element office of civil rights or the Director.

(3} Additional Information and Analysis. If the operating element

office of civil rights determines that the "TITLE VI ASSESSMENT"
is incomplete or that more information is needed to make a deter-
mination respecting probable compliance, the operating element
shall require the applicant to provide such information within 60
days of the request. Failure by the applicant to provide such infor-
mation in a timely fashion shall be a ground for a determination

of probable noncompliance.

Initial Determination Respecting Probable Compliance. Based upon

_____sru

the TITLE VI ASSESSMENT, and within 30 days of receiving the appli-
cation or additional information pursuant to paragraph 2a(3) of this
chapter, the operating element office of civil rights shall make a deter-
mination respecting probable compliance. This determination shall be
one of the following:

(1)  The applicant will probably comply in all respects with the Title VI
requirements;
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(2) It cannot be determined without an on-site compliance review
" whether the applicant will comply in all respects with the Title VI
requirements; or

(3) The applicant probably will not comply in &all respects with the
Title VI requirements.

¢. OQutcomes.

(1) In the event that a determination of probable compliance is made,
no further pre-award civil rights review shall be necessary.

(2) In the event that an on-site compliance review is required, the
applicant shall be found as a result of this review either to be in
compliance or noncompliance with all aspects of the Title VI
requirements. '

(3) In the event that a determination of probable noncompliance is
made, the applicant may, within 60 days of receiving notice of
the determination, ask for reconsideration, submitting therewith
any additionsal information or analysis it believes to be relevant.
The operating element office of civil rights shall consider and
decide any such request for reconsideration, within 30 days of
receiving it. In response to a request for reconsideration, the
operating element may make one of the findings in paragraph b(l)
or paragraph b(2). ‘

(4) In the event of a determination of probable compliance after an
application review or of compliance as the result of a pre-award
on-site compliance review, the operating element office of eivil
rights shall concur in any approval of the application. The operating
element office of eivil rights shall not concur in the approval of
the application where there is a finding of probable noncompliance
resulting from an application review or noncompliance resulting
from a pre-award on-site compliance review. An operating element
may not approve any application for Federal financial assistance
without the concurrence of its office of civil rights pursuant to
this subsection.

d. Review by the Director. Where a finding of probable noncompliance
.or noncompliance is made by the operating element, as the result of
a complaint investigation, application review, or on-site review, the
operating element shall notify the Director within five working days.
The Director shall decide within five working days whether the Office
or the operating element office of civil rights shall process the matter
thereafter.
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ON-SITE COMPLIANCE REVIEWS.

a‘

C.

Responsibility for Conducting On-Site Compliéhce Reviews. On-site

compliance reviews shail be conducted by the operating elements' office
of civil rights. The Director may order that the Office perform a review
rather than the operating element's office of ecivil rights.

Content.

0

(2)

On-site compliance reviews shall include, in detail, all aspects

of a recipient's performance relevant to Title VI compliance. The
review shall include personeal interviews with persons in the applicant's
or recipient's organization and in the community likely to have
relevant information or views. The reviewer shall also gather all
statistical and documentary materials needed to make a determina-
tion of compliance or noncompliance. The findings, conclusions

and recommendations, with supporting rationale, should be set
forth in a report.

Each operating element office of civil rights shall, within 120 days
of the effective date of this Order, develop a manual prescribing

in detail the procedures to be followed and the information to be
gathered as part of its on-site compliance reviews and a uniform
review format. The procedural and substantive requirements should
be tailored to fit the needs of the particular programs through
which each operating element provides Federal financial assistance.
The manual shall also set forth standards for evaluating the Title VI
performance of applicants and recipients examined by on-site com-
pliance reviews. The Director shall review and approve, disapprove,
or amend as necessary the operating elements’' manuals.

When Required. On-site compliance reviews shall be required under

the {ollowing circumstances:

oy

(2)

When it is determined, pursuant to paragraph 2b(2) of this chapter,
that a determination respecting probable compliance cannot be
made on the basis of the applicant's "TITLE VI ASSESSMENT."

When a project for which a determination of probable compliance
has been made on the basis of the applicant's TITLE VI ASSESSMENT,
within one year of the approval of Federal financial assistance

for the project, or at the estimated mid-point of a project expected
to be completed within less than two years.
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(3) When recipients have been found in partial noncompliance by a
pre-award on-site compliance review and, as the result of informal
resolution, have agreed to take corrective measures, within one
year of the approval of Federal financial assistance for the project,
or at the estimated mid-point of a project expected to be completed
within less than two years. The operating element office of civil
rights concerned has the discretion to limit such reviews to considera-
tion of the deficiencies identified by the previous review and the
corrective measures undertaken as a result of conciliation.

(4) When projects require or are expected to require at least three
years from approval of Federal financial assistance to completion,
and a total of at least *$ in Federal financial assistance has
been or will be expended, recurrent reviews shall be conducted
at two-year intervals. If, in the opinion of the operating element
office of civil rights, less than one year remains before total com-
pletion of the project, this requirement may be waived.

(5) At any time when the Director believes that such a review is war-
ranted with respect to any project. The staff of the Office shall
perform all special on-site compliance reviews.

(6) When less than *$ in Federal financial assistance is provided
by DOT with respect to any project, the operating eiement office
of civil rights may waive any requirement for a post-award on-
site compliance review.

Reports. The result of every compliance review shall be set forth in

& written report to be completed within 30 days of the completion of

the on-site visit. The report shall include a summary of the information
obtained, specific findings of fact, a determination of compliance or
noncompliance, and recommendations, if any. A copy of this report

and the CRIS Data Entry form shall be sent to the Director and to the
applicant or recipient within five (5) days of its approval by the operating
element's office of civil rights.

Reconsideration. Within 60 days of being notified of a finding of non-
compliance, the applicant or recipient may request reconsideration of
the findings by submitting to the operating element's office of civil
rights any additional information or analysis it considers relevant. The
operating element's office of civil rights shall consider the request within
30 days.

The amount to be established by the head of each operating element for the
Federal financial assistance program he/she administers with the concurrence
of the Director.
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f.

Notification of the Assistant Attorney General. The Director shall
promptly notify the Assistant Attorney General, Civil Rights Division,
of every finding of noncompliance resulting from an on-site compliance
review.

4. PERIODIC COMPLIANCE REPORTS.

a.

The operating elements shall require all recipients to submit semiannual
compliance reports to the operating element's office of civil rights.

The content of these reports shall be prescribed in detail by compliance
report guidelines which the operating elements shall develop and submit
to the Director for approval within 120 days of the effective date of
this Order. These reports shall provide updated information in those
categories of data required as part of the TITLE VI ASSESSMENT in
the recipient's application and relate progress made with respect to the
recipient's affirmative equal opportunity programs and agreements to
correct any previously identified noncompliance problems.

In the event that the operating element office of eivil rights involved
believes that a compliance report indicates a possible noncompliance
problem, he shall, within 30 days of receiving the report, advise the
Director. Based upon the report and the operating element office civil
rights' comments, the Director shall decide within 10 days whether a
special compliance review pursuant to paragraph 3e(5) of this chapter

. is necessary.
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CHAPTER V
COMPLAINT PROCEDURES
GENERAL.

Purpose. These procedures are intended to prescribe the responsibilities
of t%e Department of Transportation to enforce Title VI of the Civil
Rights Act of 1964 with respect to the filing, processing, 1nvest1gat1ng,
and disposing of complaints of diserimination.

FILING OF COMPLAINTS.

a.

b.

Persons Eligible to File. Any person who believes that he or she,
individually, as a member of any specific class of persons, or in connec-
tion with any minority contractor, has been subjected to discrimination
prohibited by Title VI of the Civil Rights Act of 1964 may file a complaint,
as stated in 49 C.F.R. 2L1(b). A complaint may also be filed by & repre-
sentative on behalf of such a person.

Time for Filing. In order to have the complaint considered under this
chapter, the complainant must file the complaint no later than 180 days
after:

1) The date of an alleged act of discrimination; or

(2} Where there has been a continuing course of conduct, the date
on which that conduct was discontinued.

In either case, the Director or his/her designee may extend the time
for filing or waive the time limit in the interest of justice, specifying
in writing the reason for so doing.

Officials Authorized to Receive Complaints. Complainants may submit

their complaints to the Director, heads of operating elements, directors
of civil rights of operating elements, heads of DOT field offices and
installations, or the designees of any of these officials. Any other DOT
officer or employee receiving a complaint shall immediately forward

it to the nearest such official. All complaints received by officials other
than the Director shall immediately be forwarded to the Director, date-
stamped and marked "Attention: Complaints Division."
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Form of Complaints. Complaints shell be in writing and shall be signed
by the complainant and/or the complainant's representative. Complaints
shall set forth as fully as possible the facts and cireumstances surrounding
the claimed discrimination. In the event that a person makes a verbal
complaint of diserimintion to a DOT officer or employee, the person

shall be interviewed by a DOT official authorized to receive complaints
or the official's designee. If necessary, the official will assist the person
in reducing the complaint to writing and submit the written version of

the complaint to the person for signature. The complaint shall then

be handled in the usual manner.

Responsibility of Operating Elements. Operating elements shall require
their applicants for and recipients of Federal financial assistance to

forward any complaint of diserimination made to them about their own
actions or actions of subgrantees or contractors to a DOT official authorized
to receive the complaint. -

PROCESSING OF COMPLAINTS.

a.

Acknowledgement. The Complaints Division of the Office shall acknow-
ledge In writing the receipt of every complaint within five (5) days of
receiving it. At the same time, the Complaints Division shall notify

the party charged (and the primary recipient, if the primary recipient

is not the party charged) that a complaint has been filed.

Information for Operating Elements. Immediately upon receiving & com-
piaint, the Complaints Division sheall request the following information
from the operating element(s) concerned, which shall furnish the informa-
tion requested within ten (10) days of receiving the request:

(1)  Project and file number(s);
(2) Location and brief description of project;
(3) Status of funding for the project;

(4) Copies of any compliance reviews of the recipient with respect
to the project;

(5) Copies of the TITLE VI ASSESSMENT and other nondiscrimination
assurances signed with respect to the project; and

(6) A statement of whether & compliance review with respect to the
project has been scheduled or is contemplated within the time
allowed for processing of the complaint.
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d.

Information from Other Agencies. The Complaints Division shall contact
the Equal Employment Opportunity Commission (EEOC), state or local
civil rights offices, other Federal agencies providing Federal finanecial
assistance to the respondent, and community organizations to determine
whether any other allegations of noncompliance against the respondent
exist. The existence of a pattern of such allegations may be ground

for the Director to initiate a special on-site compliance review pursuant
to paragraph 3e(5) of Chapter IV.

Determination of Jurisdiction and Investigative Merit. Based upon the
information in the complaint and the information provided by the opera-
ting element, the Complaints Division shall determine whether the
Department has jurisdiction to pursue the matter and whether the com-
plaint has sufficient merit to warrant investigation. These determinations
shall be made within 15 days of the receipt by the Complaints Division

of the information requested from the operating element.

) Jurisdiction. The Department has jurisdiction to investigate a
complaint if:

(a) The complaint involves a program or activity for which DOT
has furnished or agreed to furnish Federal financial assis-
tance, or for which such assistance has been requested by
an applicant;

(b) The complaint alleges any of the specifie actions prohibited
by 49 C.F.R. 21.5 or any other action which diseriminates
against any person, class, or minority contractor cn the basis
of race, color, or national origin; or

(¢) The complaint alleges diserimination with respect to covered
employment (see Chapter III).

(2) InvestTigative Merit. A complaint shall be regarded as meriting
. Investigation uniess:

(a) It clearly appears on its face to be frivolous or trivial;

(b) Within the time allotted for making the determination of
jurisdiction and investigative merit, the party complained
against voluntarily concedes noncompliance and agrees to
take appropriate remedial action;
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(e)  Within the time allotted for making the determination of
jurisdiction and investigative merit, the complainant with-
draws the complaint; or

(d)  Other good cause for not investigating the complaint exists.

Request for Additional Information from Complainant. In the event
that the complaint does not contain sufficient information to permit
& determination of jurisdiction and investigative merit to be made,
the Complaints Division shall request the complainant to provide’
specific additional information. Such a request shall be made within
fifteen (15) days of the receipt by the Complaints Division of the
complaint, and shall require the complainant to furnish the informa-
tion within 60 days. Failure of the complainant to do so may be
considered good cause for a determination of no investigative merit.

Concurrence of Director. The Director must personally review
and concur with any determination that a complaint should not
be investigated for lack of jurisdiction or investigative merit.
The Director will approve or disapprove the determination of the
Complaints Division within five (5) days of receiving it.

Notification of Disposition. Within five (5) days of the Director's
decision concerning the disposition of the complaint, the Director
shall notify by registered letter the complainant, party charged,
and primary recipient (if not the respondent) of the disposition.

(a) In the event of a decision not to investigate the complaint,
the notification shall specifically state the reason for the
decision.

(b) In the event the complaint is to be investigated, the notifica-
tion shall state the grounds of DOT jurisdiction, inform the
parties that an on-site investigation will take place and request
any additional information needed to assist the investigator
in preparing for the investigation.

Referral to Other Agencies. When DOT lacks jurisdiction, the
Director shall, when possible, refer the complaint to other state
or Federal agencies, informing the parties of his action. For example,
the Director could refer complaints regarding noncovered employ-
ment to the EEOC or the state anti-discrimination agency.
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(7) Priority Compleaints. All incoming complaints shall be examined
to determine whether the diserimination alleged would be irremediable
if not dealt with promptly; e.g., complaint of a minority contractor
when the contract is to be awarded in a short time. If such a deter-
mination is made, the complaint shall be given priority status.

The processing, investigation, and determination of such complaints
shall be accelerated so as to advance significantly the normal com-
pletion date of the process.

4. INVESTIGATIONS.

a.

Assignment. The Chief of the Complaints Division shall assign all com-

plaints to an investigator within the division, except where the Director
determines that because of workload in the Office:

(1) The matter would be expedited if handled by an operating element's
office of civil rights and that such handling is appropriate in the
case; or

(2) The complaint shall be referred to the prirﬁ.—éry reéipient for action
pursuant to paragraph 6 of this chapter.

The responsibilities of an operating element's office of civil rights to
investigate the complaint may not be delegated to any regional field
office. When an operating element's office of civil rights makes the
investigation and prepares the investigation report, the Director shall
review and approve the recommended disposition of the matter in the
same manner provided in paragraph 5h of this chapter.

Investigator's Preparation. Before beginning the field investigation,

the Investigator shall become familiar with all factual and legal aspects
of the case, send & letter of introduction, prepare an investigation plan
and establish the dates and times for visits and interviews. This prepara-
tion shall be completed within thirty (30) days of the assignment of the
case to the investigator.

(1) Letter of Introduction. This letter shall inform the party charged
with diserimination of the identity of the investigator, request
any specific information or documents which the party will be
asked to produce, and propose a time and place for a visit (at least
two weeks subsequent to the date of the letter). A copy of the
letter will also be sent to the complainant (and the complainant's
authorized representative, if applicable) and to the primary recipient
(if different from the respondent).
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(2) Rescheduling of Visit. The investigator shall contaet the head
of the party charged with diserimination to confirm the time and
date of the scheduled visit. If necessary, the visit meay be rescheduled
for any time within ten (10) days of the original date.

(3) Investigation Plan. Prior to contacting the recipient to schedule
the complaint investigation, the investigator shall prepare an inves-
tigation plan, in order to focus on relevant issues; diminish the
possibility of inadvertent gaps in the investigation, and note areas
in which additional information will be required. In the event that
an office, other than the Complaints Division, is conducting the
investigation, the investigation plan shall be submitted to the
Complaints Division for review and approval.

5. CONDUCT OF INVESTIGATIONS.

al

Scope. Investigations shall be confined to issues and facts relevant to
the allegations of the complaint. Investigators who are concurrently

conducting a compliance review shall gather all information relevant

to both purposes.

Confidentiality. Complainant shell be offered a pledge of confidentiality
as to his or her identity. This offer, if accepted by the complainant,
shall be binding on the investigator. Complainants shall be interviewed
at times and places which will not create a risk of violating or vitiating
this pledge. Except where essential to the investigation (e.g., in an
individual employment diserimination case), the investigator shall not
reveal the identity of the complainant to the respondent or to any third
party. If the investigator in such a case determines that he must reveal
the complainant's identity, he shall first secure the complainant's permis-
sion to do so. In no case may any DOT officer or employee provide a
copy of the complaint to the respondent or to any third party unless

the prior written consent of the complainant is obtained.

Cooperation of Recipients. The operating elements shall require that

their recipients and applicants (and, through primary recipients, subgrantees
and contractors as well) cooperate fully in the conduct of investigations.
Such cooperation shall inelude, but not be limited to, the following:

(1) Question Responses. Officials and employees of the respondent
shall answer fully all questions proposed to them by the investigator.
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Com%Iiance Data. The respondent shall furnish to the investigator
relevant compliance data required to be compiled by the operating

element pursuant to 49 C.F.R. Section 21.9(b).

Access to Sources of Information. The respondent shall permit
access to such books, records, aceounts, and other sources of
information as may be pertinent to the investigation.

Records in Possession of Third Party. In the event that any .infor-
mation requested of & respondent is in the exclusive possession

of any other agency, institution, or person, which refuses or fails

to furnish this information to the respondent, the respondent shall

so certify and set forth the efforts it has made to obtain the information.

Failure to Cooperate. Failure or refusal by the respondent to furnish

requested information or other failure to cooperate is a violation of
DOT Title VI regulations. In the event that a respondent fails or refuses
to furnish information to an investigator, the investigator shall inform
the head of the respondent organization that such failure may result

in the imposition of sanctions, or termination or refusal to grant or to
continue to grant pursuant to 49 C.F.R. section 21.13. The investigator
shall indicate in the investigation report that the respondent refused

to provide pertinent information, and shall set forth efforts to obtain
the information.

Interview with Respondent.

1

(2)

(3)

Purpose Explained. After presenting his/her credentials, the inves-
tigator shall explain the right secured by Title VI and indicate the
purpose of the visit to be: (1) a complaint investigation or (2) a
combined complaint investigation and compliance review.

Allegations Explained. The investigator shall provide a complete
summary of the allegations made in the complaint and provide

- the respondent an opportunity to rebute or refute information on

allegation provided or made by the complainant.

Request for Compliance Records. The investigator shall request
copies of all records and other material requested in the letter
of introduction which have not been received.
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(4)  Written Statements. The investigator may, with the consent of
an interviewee, take g written statement which shall be reviewed
by the interviewee, signed and filed with the investigator's report.

f. Other Interviews. The investigator shall interview the complainant and
any third parties having or likely to have information relevant to the
subject matter of the complaint during this interview or at an appro-
priate later time, the complainant shall have an oppertunity to refute
informution or allegations provided by the respondent.

g. Investigation Report. Within ten (10} days after the conclusion of the
investigation, the investigator shall prepare an investigation report,
setting forth all relevant information, findings, and recommendations
for submission to the Director. This report shall include a summary
of the complaint; citation of all relevant Federal, state and local laws,
rules, regulations, and formal procedures; a concise summary of the
issues raised by the complaint; a deseription of the investigation; findings
(of compliance or noncompliance) and recommendations. The report
shall include as attachments all correspondence, reports, data, written
statements, and other information collected and/or received during the
course of the investigative process. The report shall be submitted to
the Director for review and approval.

Approval and Notice of Finding. The Director shall approve or disapprove
the findings and recommendations of the investigation report within

ten (10) days of the submission of the report to the Director. The con-
sequent disposition of the complaint shall be communicated to the com-
plainant, respondent, and primary recipient (if not the respondent) by
registered letter within five (5) days of the Director's decision. A summary
of the rationale supporting the disposition made and any recommendations
to any party shall be included in this letter.

i. Request for Reconsideration. Within 30 days of being notified of a finding
of noncompliance, pursuant to a complaint, the respondent may file a
request for reconsideration, submitting any additional information or
analysis it considers relevant. The Director shall decide such requests
within 30 days of receiving them.

6. INVESTIGATIONS BY PRIMARY RECIPIENTS.

a. Authorization of Primary Recipients to Process Complaints. The Director
may authorize primary recipients to investigate and make [indings and
recommendations with respect to Title VI complaints, subject to the
provisions of subparagraph b of this section. The Director may authorize
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such action only by those primary recipients who have submitted to the
Office a complaint handling procedure substantially ecomplying with this
chapter and which the Director has approved. Before approving any

such procedure, the Director must be convinced that the primary recipient
has the staff and resources to deal effectively, thoroughly and promptly
with Title VI complaints. )

b. Scope of Primary Recipients' Authority. The role in processing Title VI
complaints granted to primary reciplients under this section is regulated
as follc ws:

(1) The primary recipient may process complaints against its subgrantees
or contractors; it may not process any such complaint, however,
if the complaint directly or indirectly implicates the primary recipient
itself, or any of its officers or employees, in the alleged diserimination;

(2) When a complaint is made to the recipient about the conduct of
one of its eontractors or subgrantees, the recipient shall forward
a copy to the Director within five (5) days. The Director shall
decide within ten (10) days of receiving the complaint from the
primary recipient whether to permit the primary recipient to process
the complaint or to assign the complaint to the Complaints Division
for action.

(3) When the Director receives a complaint against a primary recipient's
subgrantee or contractor which was not first filed with the primary
recipient, the Director may, at his/her diseretion, refer the com-
plaint to the primary recipient for action or assign the matter
to the Complaints Division.

(4) The Director may withdraw the recipient's authority to investigate
a complaint at any time prior to the forwarding of the report,
findings and recommendations.

(5) In any case in which the primary recipient processes the complaint,
the primary recipient shall forward the investigation report, findings
and recommendations to the Director. The Director shall review
and approve or disapprove the findings and recommendations and
notify the parties of the decision as provided in paragraph 5h of
this chapter.
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RECORD-KEEPING AND REPORT REQUIREMENTS.

a.

Records. The Director shall maintain a log of Title VI complaints filed

with it and with its recipients,identifying each complainant by race,

color, or national origin; the recipient; the nature of the complaint; the
dates the complaint was filed and the investigation completed; the dispo-
sition; the date of disposition; and other pertinent information. Each
recipient processing Title VI complaints shall be required to maintain

a similar log.

Reports to the Assistant Attorney General Civil Rights Division. The
Director shall prepare the semiannual reports to the Assistant Attorney
General, Civil Rights Division, concerning Title VI complaints required
by 28 C.F.R. section 42.408(d).
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l.

CHAPTER VI

INFORMAL RESOLUTION

GENERAL. Informal resolution means the voluntary agreement by the respon-
dent to take steps, approved by the Department, to correct noncompliance

or probable noncompliance identified by complaint investigations, on-site
compliance reviews or application reviews. The purpose of resolving the
matter by informal means is not to alter or review findings of noncompliance.
Rather, the purpose is to create a plan agreeable to the respondent and the
Department that will correct noncompliance which the Department has found
to exist and assure continued compliance.

PROCEDURE.

&.

b.

c.

Invitation to Informal Resolution. In every case in which-a complaint
investigation, application review, or on-site compliance review results

in a finding that respondent is in noncompliance or probable noncompliance,
the Director shal! in the notification of this finding invite the respondent
to participate in informal resolution. The invitation shall summarize

the steps in the informal resolution process and inform the respondent

that it must submit its proposal for correcting noncompliance or probable
noncompliance within 30 days.

Respondent's Submission. Within 30 days of the receipt of the invitation,
any respondent desiring to participate in informal resolution shall submit
to the Director its proposal for correcting the noncompliance problems
identified by the complaint investigation, application review, or field
compliance review involved.

Informal Resolution.

(1)  Within 5 days of receiving the respondent's submission, the Director
shall assign action on the matter to the staff of the Office or the
office of civil rights of the concerned operating element. The

" operating element office of civil rights may, with the concurrence
of the Director, reassign action to regional or field offices in cases
of relatively narrow scope which can be handled appropriately
at that level. The Director or his/her designee may be present
at and perticipate in any meeting to resolve informally the matter.
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The action office shall set a date for a meeting agreeable to the

respondent which shall be no later than 30 days from the date on
which action is assigned.

Meetings to resolve informally the matter shall be on-the-record,
with the verbatim record kept either by stenographic reporter

or tape recording. Tapes or transcripts of the meeting shall be
available to all participants for a reasonable fee.

The subject matter of the meetings shall be limited to means of
correcting noncompliance problems identified by complaint inves-
tigat