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Presenter
Presentation Notes
Today’s presentation will consist:
	-  Overview of FHWA’s Every Day Counts initiative - Flexibilities in Right-of-Way
	-  Next Steps
	-  Current state of use of flexibilities in ROW
	-  Action Plan
	-  Summary



Presentation Objectives

- Provide guidance on the flexibilities in ROW process

- Identify ways to improve project decision-making

- Enhance consistency among FHWA Division offices 
and State Highway Transportation partners

- Improve capacity to make risk-based decision

- Reduce overall project delivery times



Flexibility in Right of Way 
FHWA Performance Metrics:

On Federal-aid projects within a State where 
ROW flexibility elements could be applied, 

20% of eligible projects will incorporate some 
form of ROW flexibility by the end of 2011. 



Keys to the Future State of Practice

Shorten ROW 
Delivery  Time

Early ROW 
Involvement

Integrated Team Approach:
Planning, Environment, Design, 

ROW

Strong ROW Program 
Leadership

Mainstream ROW Flexibilities 
into your program

Presenter
Presentation Notes
The challenges and opportunities to accelerate project delivery in the design and construction phases are many, but with renewed effort using integrated team approach, the practices to shorten project delivery can be improved for the future.  



Shortening Project Delivery

Purpose:
To guide and support State and local 
agencies in the use of underutilized 
flexibilities in the law and in the 
development of processes and agreements 
that minimize duplication of effort and 
reduce delays in project implementation.

Presenter
Presentation Notes
The ROW process currently constitute a major component in the project development process.  Significant time savings  can occur by using flexibilities already provided for in Federal law and statues – where allowed by state law…

Use of a more concurrent ROW process will lead to better project decision-making and an improved and expedited project delivery process.




Available Opportunities Under Existing Federal 
Authorities  to Shorten Project Delivery Time:

Innovation Tools

- Incentive Payments for Acquisition and 
Relocation

- Right-of-Entry Federal Land Transfer
- Conflict of Interest (Appraiser/Negotiator)
- Waiver Valuation
- Conditional Right-of-Way Certification
- Functional Replacement



THE CURRENT STATE OF USE OF 
FLEXIBILITIES IN RIGHT-OF-WAY: 

A NATIONAL SURVEY



EDC Survey Synopsis:  

Incentive Payment Acquisition

No
Yes86%

14%



EDC Survey Synopsis:

Incentive Payment Relocation

No

Yes

10%

90%



EDC Survey Synopsis:

Right-of-Entry Federal Land Transfer

Yes
No

57%

43%



EDC Survey Synopsis:
Conflict of Interest waiver

Yes
No

88%

12%



EDC Survey Synopsis:

Waiver Valuation

Yes
No

90%

10%



EDC Survey Synopsis:

Conditional Right-of-Way Certification

Yes
No88%

12%



EDC Survey Synopsis:
Functional Replacement

Yes
No80 %

20 %



Flexibilities in Right-of-Way:
The Specifics



Acquisition and Relocation 
Incentive Payments

Description
• The regulations at 23 CFR 710.203(b)(2)(ii) allows Federal participation   

in relocation assistance and payments provided under the law of the 
State that may exceed the requirements of 49 CFR Part 24. 

• FHWA Policy Guidance issued April 26, 2006, allows the use of incentives 
to assist in right-of-way acquisition and relocation.  

• An incentive payment could be considered as a “cost of construction,” 
when such payments are used on critical projects. 

Benefits
• Savings in project construction costs
• Reduce time to acquire and clear right-of-way

Anticipated Outcomes
• Increase the number of incentive payments used nationally 
• Consistency in program application  
• Improve and accelerate project delivery process. 

Presenter
Presentation Notes
Incentive payments for relocation assistance and acquisition are a relatively new and exciting initiative for advancing projects through the right-of-way process. The purpose of incentive payments is to reduce overall project costs and delivery time in the right-of-way phase by encouraging early settlement and minimizing potential litigation as well as other associated project costs.  

Benefits
	-  Significant savings in project construction costs
	-  Reduction in right-of-way administration, acquisition, legal and court costs
	-  Significant reduction in time required to acquire and clear right-of-way
	-  Significant savings and benefits to the traveling public:  safety; reduced travel           time for delivery of goods and services; and reduced commute time

Anticipated Outcome
Increase the number of incentive payments approaches nationwide to result in better project decision-making, consistency in program application,  while also improving and accelerating the project delivery process. 






Description
Incentives were offered to tenants in 
addition to the full relocation payment.  
Incentive payments were based on 
moving within an expedited time frame.

Benefits of this Process
Reduce time required to acquire and            
clear right-of-way – 403 units acquired in 8 
months versus a projected 18 months

Savings in project construction costs –
$1.6 Million in incentive payments saved 
$6 million in construction project costs

Example – Relocation Incentive 
(Woodrow Wilson Bridge)

Presenter
Presentation Notes
EXAMPLE   – Woodrow Wilson Bridge PROJECT

Early move incentive program on the Woodrow Wilson Bridge - - Summary of Pilot Approach:  

Incentives were offered to tenants in addition to the full relocation payment.  Incentive payments were based on tenants moving by specified early move dates. Virginia Department of Transportation (VDOT) successfully relocated 403 tenants in 8 months, instead of the traditional 18 months.  This was significantly less time than originally scheduled.  The relocation incentive program was a major factor in getting the project back on schedule.

 The incentive program cost the project approximately $1.2 million.  
 This was offset by construction scheduled-relate savings of approximately $6 million.  
  There was reduced property management overhead cost for the condemned properties during the relocation period.

		Benefits

  Significant reduction in time required to acquire and clear right-of-way
  Reduction in right-of-way administration, acquisition, legal and court costs
  Significant savings in project construction costs by keeping the project on, or ahead of, schedule
  Personnel hours that can be re-directed to other projects or efforts
  Significant savings and benefits to the traveling public






Right of Entry on Federal Land Transfers

Description
A right-of-entry is an agreement between a property owner and an 
Agency that grants the agency the limited right to enter and begin 
construction on property prior to the completion of the acquisition 
process.  

A right-of-entry may be requested when the State or its nominee 
processes a Federal land transfer through FHWA.  Refer to 23 CFR 710.601.  

Benefits
- Allows the State to begin project construction immediately
- Shortens project construction time
- Cost savings - very low risk

Anticipated Outcomes
- Establishes program consistency – should be routine in all FLT requests
- Enhances project decision-making 
- Improves and accelerates project delivery 

Presenter
Presentation Notes
A right-of-entry is a right to enter and begin construction on property that is needed and will be acquired for a highway project.  A right-of-entry may be requested when the State or its nominee processes a Federal land transfer through FHWA.  If the right-of-entry is granted, the State may begin project construction immediately rather than waiting for what may be weeks or months to execute a highway easement deed transferring the land to the State or nominee.  This is an efficiency that if granted by the Federal land management agency, may significantly shorten project construction.

Anticipated Outcome
This is an efficiency that will establish program consistency, will result in better decision-making, and improve and accelerate the project delivery process



Conflict of Interest
(Appraiser - Negotiator)

Description
The Uniform Relocation Assistance and Real Property Acquisition Policies Act 
of 1970, as amended, allows the same person who appraised, conducted the 
appraisal review, or made an waiver valuation determination to also negotiate 
the acquisition of the property in situations where the value of the property is 
estimated to be $10,000 or less.  Refer to 49 CFR 24.102(n).

Benefits
- Project efficiency:  limited staff and remote locations
- Property owners deal with one person, rather than multiple POCs

Anticipated Outcomes
- Efficient use of its appraisal and acquisition staffs
- Reduce project costs

Presenter
Presentation Notes
The Federal regulations implementing the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended, allow the same person who appraised, conducted the appraisal review, or made an appraisal waiver determination to also negotiate the acquisition of the property.  However, the regulation specifically limits this opportunity to situations where the value of the property is $10,000 or less.  

The overall objective is to minimize the risk of fraud while allowing agencies to operate as efficiently as possible.  For example, an agency may have a simple property valuation and acquisition located in a remote part of the state.  Rather than having to send two persons there, one to appraise and one to negotiate, this regulation provides efficiency by allowing one person to handle both functions.
 
Current state-of-the-practice 
Some State DOTs and a few local public agencies use this flexibility -- some States have either legislative or regulatory requirements which do not allow for the use of this flexibility.  If it is not carefully applied, the conflict-of-interest flexibility may be considered to have too great a potential to create a negative public impression.   Consequently some States and LPAs may be unable to use, or have been discouraged from using, this flexibility.
 
Benefits
This is a project efficiency that addresses challenges such as limited staffing and projects in remote locations.

- Property owners appreciate dealing with one person, rather than multiple points of contacts for the acquiring agency

 Anticipated Outcomes
A State DOT or Local Public Agency can maximize the efficient use of its appraisal and acquisition staffs and reduce project costs by employing this initiative.





Example – Conflict of Interest
(Appraiser - Negotiator) 

Wyoming DOT

Challenge Balancing administrative costs 
with acquisition costs

Situation
• Small project in a remote location
• Acquisition consists of two small, low–

value properties (under $10,000)

Benefits of this process
• Cost savings
• Maximize utilization of staff
• Faster project delivery

Presenter
Presentation Notes
The benefits of using the “conflict of interest” provision in 49 CFR 24.102(n) are both in cost savings and staff time.  One of the common uses of this option is when the project is located a good distance from the State DOT office and may entail not only the cost of transportation but several nights or more away from the office.  If the project is small and the properties to be acquired are estimated to be less than $10,000 in value, the agency can send one person to do both functions—appraise and negotiate.  This is especially useful in States where the Realty staff are centrally located, rather than being in District or Region offices.  For example, WYDOT has traditionally been a centralized operation, with its ROW staff in Cheyenne.  The conflict of interest option might be particularly useful if there is a small project in Jackson Hole or Gillette.

Agency Solution  Use the “conflict of interest” provision in 49 CFR 24.102(n), which allows the same person to appraise and negotiate when the acquisition is less than $10,000.




Waiver Valuation 

Description
The waiver valuation is an efficiency provided for both in law and in 
regulation under 49CFR 24.102(c)(2).

• $10,000  threshold allows simple, non complex valuations to be performed by  
qualified personnel. 

• $25,000 threshold requires FHWA Division Approval and owner option for 
appraisal

Benefits
- Maximize efficient use of appraisal staff
- May use a qualified negotiator to make a value determination 
- Cost and time savings

Anticipated Outcomes
- Efficient use of its appraisal and acquisition staffs
- Reduce project costs/Shorten project delivery time

Presenter
Presentation Notes
The waiver valuation is an efficiency provided both in law and in regulation, and it allows State DOTs and local public agencies to get the maximum utilization of their appraisal staffs.  Instead of having to use an appraiser for low-value and uncomplicated appraisal assignments, an agency may use a qualified negotiator or other staff member to make a value determination.  The requirements for a waiver valuation are less stringent than for an appraisal, and the waiver provides significant cost savings, particularly when the acquiring agency has to depend on fee appraisers.  Although the valuation thresholds for waiver determinations are $10,000 and with Federal agency approval up to a maximum of $25,000, they apply to many parcels of land because agencies often acquire strips of property for highway widening or intersection improvements.  Depending upon the type of property involved (commercial, residential, etc.) and geographic location, these small strips often fall under the payment thresholds.




Conditional Right-of-Way Certification
Description

A “conditional” right-of-way certification or “Cert 3” is provided for in 
23 CFR 635.309(c)(3).  This type of certification is used when there are 
still some properties on the project which have not been acquired and 
the agency does not have the right of occupancy and use for some of 
those properties; and/or, when there are some displaced persons still 
on the project.

Benefits
- Standardizing coordination and compliance procedures
- Improve program consistency
- Clearly specifying roles and responsibilities of staff involved

Anticipated Outcomes
- Increase consistency of stewardship agreements
- Better decision-making
- Improve and shorten project delivery process

Presenter
Presentation Notes
Although the regulations are very specific as to the conditions under which such a certification may be used, there is a wide range of usage of this efficiency, from no usage at all to frequent usage.  The purpose of this EDC initiative is to provide a common understanding to the Division offices, the State DOTs and local public agencies as to the circumstances under which such certifications may be used and the risks and benefits of such usage.







Michigan Department of Transportation (MDOT) transformed 
the ROW Certification document development and approval –
into an electronic process that no longer involves hard paper 
copies or use of the inter-office mail system.

Strengthen the Process by:
• Real-time ROW Certification
• Allows for concurrent activities versus sequential actions
• Efficiently move the project to advertising

Process for typical Design Bid, Build projects
• Shortens Approval process

Electron Project ROW Certification 
Michigan Department of Transportation

Presenter
Presentation Notes
Conditional ROW Certifications – A Success Story

The regulation says that conditional ROW certifications may be used “only in very unusual circumstances” and this exception “must never become the rule.”  [23 CFR 635.309(c)(3)]  Unfortunately, construction schedules are often driven by forces outside the control of the agency—climate, fish windows, funding availability.  While these may not be “unusual circumstances”, they are real-world scenarios that happen all the time.  How can an agency get its project to construction given the language of the regulation and the reality of unintended barriers, such as the weather?
The Washington Division Office and the Washington State DOT worked out a process to enable the WSDOT to use condition ROW certifications and remain in compliance with the intent of the regulation.  The agreement between the offices was that a conditional ROW certification would be upgraded (i.e., have the conditions cleared) either prior to bid opening or the award of the contract.  In some instances, this was extended out to the last day before the start of construction.
The use of this process enabled the WSDOT to gain an additional two or three months (sometimes longer) to clear the conditions prior to start of construction.  This, in turn, reduced the incidence of contractor claims and protected property owners and displaced persons from disproportionate injury and unnecessary inconvenience.

Benefits of this process
Adds two to three months to complete ROW process
Avoids contractor claims when ROW is not available
Protects property owners & displacees from injury and inconvenience




Functional Replacement 
Description

Functional replacement is an option for the acquiring agency, with FHWA 
permission, to functionally replace a property that is both is publicly owned 
and publicly used (such as a fire department or police station) in lieu of 
providing compensation.   Refer to 23 CFR 710.509.

Benefit
• With early planning, expedites the time required to get a project to 

construction
• Replaces public facilities with no down time for important public safety 

services.

Anticipated Outcomes
• Increase number of functional replacement approaches/opportunities
• More consistency in program application
• Accelerate project delivery

Presenter
Presentation Notes
Current state of practice 

Functional replacement is an option for the acquiring agency.  Use of functional replacement on a project with Federal participation must be approved by FHWA. Although functional replacement is a project flexibility that has been available for many years, questions are often raised about its applicability and usefulness.  

Benefit

Functional replacement allows for payments of the costs to erect a structure of similar function on a replacement site, the affected agency will likely have more replacement site options, thus expediting their decision on a replacement site.  Also, the acquiring agency may request a right-of-entry to allow construction to proceed as soon as the publicly-owned agency starts its move to the replacement site.

Anticipated Outcomes

Increasing the number of functional replacement approaches nationwide to result in better decision-making and more consistency in program application, while improving and accelerating the project delivery process.  




NEXT STEPS



Benefits of Implementing ROW Flexibility 

Improve Project 

Decision Making
Accelerate 

Project  Delivery

Presenter
Presentation Notes
Full implementation of EDC initiative – Flexibility in ROW will lead to improved project decision-making and reduction in project delivery times, specifically in the time it requires to identify and acquire parcels, relocate affected individuals, businesses, and utilities and certify ROW for a project.  

The majority of the flexibilities identified for EDC are enacted through FHWA Division stewardship agreements.  The agreements provide the SDOT the ability to use the flexibilities to the maximum extent possible.  This initiative underlines opportunities for improved coordination of ROW activities with other key project development actions in Preliminary Design, land acquisition for Utilities accommodation and relocation project activities, NEPA mitigation land needs, and a number of other areas where streamlined approaches may prove beneficial.





Challenges

– Lack of early coordination

– ROW acquisition expensive

– Time consuming 

– Stakeholder sensitivity

– Organizational culture -- resistance to change

Presenter
Presentation Notes
Organizational culture:
	- Current procedures in place for 40 years
	-  Division’s should ask State partners to think outside the box
	-  Communicate the benefits of the flexibilities discussed today, as well as, others that exist within the current 	   Federal law and regulations

          Challenges: 
	-  ROW staff is frequently on the outside of the planning process -- called in “when needed” 
	-  Lack of early coordination between ROW, utility and the design team to solve project issues
	-  Acquisition is expensive, time consuming, and personally impacts property stakeholders

There are several other conditions that typically affect the efficient delivery of projects:
	-  Lack of awareness and use of ROW flexibilities to shorten project delivery
  	-  Slow adoption of innovative project delivery methods and contracting techniques
	-  Compartmentalization or “silo” approach of an organization
	-  Organizational culture that exhibits resistance to progressive change





Commitment for the future:
Tell Us More! 

What best practices has your State DOT 
adopted for use of flexibilities in ROW that 
might be shared by other Agencies?

Success Stories?

Cautionary Tales?

! 

Presenter
Presentation Notes
EDC effort – increase use of ROW Flexibilities by states:

	-  Currently Incentive Payment for Acquisition is used less than 14% of the time, we want to 	       	   	see an increase in use by 50% (DOUBLE).

	-  Currently Incentive Payment for Relocation is used less than 10%, we want to see an 	 	   	increase in use by 50% (DOUBLE).

	-  Currently Right of Entry – Federal Land Transfer is used only 57%, we want to see an 	 	   	increase in use up to 100%.






SUMMARY



SUMMARY

ROW Flexibilities: Benefits
– Improve project decision-making
– Enhance consistency among FHWA Division 

offices and State Highway Transportation 
partners

– Improve capacity to make risk-based 
decision

– Reduce overall project delivery times



Technical Guidance

Purpose
Deploy EDC tools and technical guidance documents on 
the use and application of Flexibility in Right-of-Way 
principles.  Available at: 
http://www.fhwa.dot.gov/realestate

Tools include:
- Checklists
- Q & A Fact Sheets
- Power-Point Presentations
- EDC Survey Results
- Policy Guidance

Presenter
Presentation Notes
The next step of the EDC initiative is to deploy EDC tools and technical guidance on implementation on the Flexibility in Right-of-Way principles.  A team comprised of headquarters and division staff is currently working to develop guidance, which will be available for roll-out, March 2011.


  Checklists

  Q & A Fact Sheets

  Power-Point Presentation on each of the ROW Flexibilities

  EDC Survey Results

- Policy Guidance

http://www.fhwa.dot.gov/realestate�


Additional Resources:
www.fhwa.dot.gov/realestate

2008 FHWA Incentive Payments Peer Exchange Report

Policy and Guidance for Acquisition and/or Relocation Incentive 
Programs-Voluntary

Right-of-Way and Utilities Pilot Projects

Effectiveness and Impacts of FHWA’s Implementation of the 49 
CFR 24.102(c)(2)  Appraisal  Waiver

Domestic Scan Program:  Best Practices in ROW Acquisition & 
Utility Relocation

Right-of-Way Domestic Scan, Baltimore, MD



Point of Contact 

Virginia Tsu Michael Dawson
(202) 366-2042 (919) 747-7009
Virginia.tsu@dot.gov Mike.dawson@dot.gov

David Leighow Rebecca Bennett
(503) 587-4734 (775) 687-5334
David.leighow@dot.gov Rebecca.bennett@dot.gov

John Turpin Clifford Pearson
(202) 366-5853 (518) 431-4125
John.turpin@dot.gov Clifford.pearson@dot.gov
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