Legal Framework

Procurement Options for ITS Federal-aid Projects

1. Traditional Construction Contracts:  23 CFR 635 and 655 (940 Architecture & Standards Conformity).  Procurement follows Design-Bid-Build approach.  The definition of “construction’ includes “improvements which directly facilitate and control traffic flow, such as… traffic control systems.”  The latter is defined as “an array of human, institutional, hardware and software components designed to monitor and control traffic, and to mange transportation on streets and highways and thereby improve transportation performance, safety, and fuel efficiency.”  In practice, traffic control systems fall under construction if there is a physical installation.  However, if the project involves software to control the devices or integration of the devices with a control center or communications system, then it is not construction. Communications systems or traveler information systems that require only limited installation are not construction.  If a project falls under construction, agencies can establish a pre-qualification process (responsive and responsible lowest bid) to insure that all bidders are qualified to perform the work. The criteria for qualification are defined by the procuring agency. However, if the ITS project is a part of a larger construction project, it is recommended that the ITS portion be made a separate procurement.

2. Engineering and Design Services Contracts:  23 CFR 172 (or other selection procedures codified in State statutes.)  Defined as “program management, construction management, feasibility studies, preliminary engineering, design, engineering, surveying, mapping, or architectural related services.”  This contracting mechanism can be applied to a variety of ITS projects such as software development.  It has also been successfully used to retain System Integrators and System Managers that can provide the entire spectrum of services required to implement an ITS Project, such as a traffic management center. This might include the specification, procurement, configuration and installation of all hardware and software to provide the functionality required. Even if field device installation is required of the system integrator, and not done under a separate construction contract, a design - build contract could be used under FHWA SEP14.  There are three types of contract award options:  (1) qualifications-based selection followed by competitive negotiations, (2) Small purchases for $100,000 or less, and (3) Non-competitive negotiations, where sole source justification is needed.

3. Non-Engineering/Non-architectural Contracts: 49 CFR 18.   If the ITS project does not fall under construction, another alternative is to use the state’s own procurement procedures in accordance with 49 CFR 18. This applies to all non construction projects.  Since many states have recently established special procurement rules for technology projects, this could be advantageous to implementers ITS projects.  These procurements follow the Uniform Administrative Requirements for Grants and Cooperative Agreements to State and Local Governments (the common rule) as adapted for USDOT at 40 CFR 18.

4.    Innovative Contracts (SEP-14):  23 USC 307.  The SEP -14 process is aimed at encouraging innovative procurement practices of all types. It has been successfully used for Design -Build and Design -Build-Operate projects.  However, other value oriented procurement processes can be employed using SEP-14.  the contract must be awarded under some form of competitive process. However, the selection criteria may vary from project to project and generally includes: value, quality of the completed product, schedule, and cost.

4.1. Experimental - Design-Build approach requires FHWA Headquarters Approval

4.2. Non-Experimental - Cost-Plus-Time, Lane-Rental, and Warranty

