COFY

DEfAR!MEHT OF COMMERCE
BUREAU OF PUBLIC ROADS
. WASHINGTON 25 March 23, 1950

ré:5¥{~?]7ﬁr. 8. L. Taylor, Division Engineer, Waehingion 25, D. C,
Ifbﬁi;f-l'!. H, MacDonald, Commissioner

Subject: Convict Labor

¥We have received a copy of your letter of February 28, 1950,
addressed to Mr. C, S. Mullen, Chief Engineer of the Department of
Highways of Virginia, relating to the use of convict labor on Federal-

aid highway projectes.

The information furnished to Mr, Mullen in your letter is in
keeping with the policy announced by Congress in the various Federal-
aid highway eppropriating acts and in the regulations for ecarrying out
the provisions of the Federal-aid highway legislation. Recently a
State vhich had been advised that Federal funds could not be used to
help pay the cost of signs and markers produced by prison labor for
use on & Federal-aid project appealed such decision to the Secretary
of Commerce. As & result of this appeal, the Secretary reviewed that
portion of section 1.13 of the regulations which prohidts the employ-
ment of convict labor and the use of materials manufactured or produced
by convict labor on any Federal-aid project and decided that mo change
should be made in this regulation.

While no rule can be laid down which will answer all of the
various questions that may be raised on this subject, it may be stated
generzlly that the prohibition against the use of convict labor and
prison made goods applies to all stages of & Federal-aid project from
the time of its program approval until its completion in accordance
with the program approval whether or not part of the work is nonpartic-
ipating or the materials to be used are for a nonparticipating section
within the termini of the project. The following may be helpful in
glving consideration to questions that may arise on this subject:

1. Xo part of any project which has been programsd as a
Federal-aid project would be eligible for Federal aid if conviet labor
is to be used on any stage of the construction work covered by the
program approval,

#0024 1f 4 State performs the initial work of building the draiam-
age structures or of grading the roadway with convict labor and lates:
_has a program approved for the completion of the surfacing or paveme
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: - with Federal funds, there would be no objection thereto on the ground
-~ . that the earlier construction stages pricr to program approval had

already been completed with convict laber.

3, Landscaping and other roadside improvements, not included
in a program approval, underiuken with convict lador at the sole cost
of the State after ths completion of a Federal-ald project would not
be considered as banned by the conviet labor proviso.

"4, TFederel aid may not participate in the cost of signs or
other materials manufactured or produced dy convict lador; and no such
signs or materials may be installed or used on a Federal-ald project
betveen the date of the program approval and the completion and
acceptance thereof, -

5. No project may be considered eligzidle for Federal aid where
the State uses convict labor within the termini of the project concur-
Tently with the Jederal-aid improvement even though the coavicts may de
worked on nonparticipating portions thereof.

It is thought that the foregoing will include the principal
questions likely to arise concerning the use of convict labor and con~
viot made materials. Specific prodlems can de answered only when and
as all of the facts are presented,
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April 28, 1948

COHVICY LABOR

The igricultural Appropristion Act for the fiscel year 1933
provided in the paragreph making appropristions for Federal-aid
‘highways thats

%8 ¢ ¢ 2ons of the money herein appropriated shall
be paid tc any State on sccount of any project ok
which comviet labor shell B dfrectly ezployed,®

Beginning with the appropriation act for the fiscal year 1934,
and for esch fiscal year thervaftar, the word "directly” wns omitted,
Otharvise. the language ramained the same as $a the 1933 fiscal year
sppropriation ast. .

The debates on this provision fndicate that it was oricinally
sdopted bDecauss at the tine thore were millions of free men out of
euployment and that it wae being snscted iz the mture of an ssergency
nessire, The smeniment wis offered on the floor of the Eouse in
Jumunry 1932 Yy Kr, Lo Ouardia of New York, Ha stated that $he amend-
pent wae offered for the purrose of providing eplayzent for free lador:
that the appropriation at that $ime was largsly & relief msasure,

Ha further gtated that the very jdea of providing funda for the rallef
of unemployment and then using eonvict labor ex such road construction
would be bumorous 3f 4t ware mot so tragic, KEe pointed out that his
spepdpont wonld not affect road appropriations in 4l Statest that &%
invclved only feur Sixtes en existing contracts, navely, Aladbama,
Florida, Hew Jersey, and Virginia, He added that the amondment wvould
in no way coaflict with any State lav or custom within she State; 1¢
sizply would 1ixit peyments on ady given projoect aided vith Federal
funds wvhere cenvict labor is saplayed, In other vords, if a Btate
- desired to emplay conviet labor on 4ts owc roads, pald for entirely
vith State funds, it eould dc so under 1ts owvn lavs; that could net de
stopped, His lizitation would apply only "whwe Yeodernl funde are
involved.”

Some of the dobate ren as follows!

¥r. Hall, " * * * If the roads are boing built and they have
s0 pany convicts working on a part of them and they expend this money
for another part of the road construction, I 4o not sse where it dou
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Kr, La Ouardia. PBvery convict working in this way takes a
of & free laborsr or of an unacployed man whe cboyn the law nnd
wante to live mnd suppert s family honestly. Zvery convict used - -

During the course of debate on the floor Hr. Buchanen made the
point that the sppropriation was the regular snmuzl highway appropria~
$ion for the construction of hizhways throughout the States. "Fot one
cent of the mraaw sppropristion was made for the purposo of alding
uneaslaoyzent.”

Xr. Snell., "¥e zre not conteading tha¢ you should not use your
prison classes on the roads, but we are oppoud to the use of Federal
money in payment of that class of lador,”

Mr. Cox of Osorgia argusd that if a Stals was not pesrmittied to
uses conviet labor as a msans of matohing Fedsrel-~aid read funds, then
thewe activities would cesne ia many of the southsrn States bLecause
the States vers unable te raise the noney $o maks the contritution
necessary for the psyment of private ladory that in many States con-
victs are used doing preliminary work looking toward final completion
of the roads, Thess inciude grade oa which unskilled lador may be used.

Kr, Ramspeck argiad againet the amendzent and pointed cut thal
the Federal Covermreas 1tself uses Fodoral priscners to build highways.
1% koops them out in the apea.

sir, Simmonus. "1f ] understand that ameadsent, it dces not
provent the use of these peopls ocut im the opem on the read, It does
prevent pulting thes on certain roads and malching Anerican dollars
with cenviat lador.*

W@, Bamspeck, I understand that wve have scae counties ia
Yirginia that would be unadls te de their work unless they can do he
grading nnd certain other work through convict labor. Phey have not
the funds towmmnstmmGwthhmu

Mwys.” | R i

Hr, Criep. "Po get the recond straight, I Just phoned
Nr. Haelonald, KHe says that in the four States referred to he thought
contracts were nov in existence and that those States would he prohibited
from obtaining funds undar this saendzent, He said othsr States in the
_past had used this t‘\md. anong them ‘my own Btato. Georgiat Y, (h.p, 2882,
Qong. Ree, Jumuary 26, 1932) o

| Mr, Dowell argued in favor of the amendweat, Es stated a’.( |
Because of a real demand for - sapleyment throughsut the country the
+ amoant for Pederal-aid Mghvan was increased rm $75,000,000 te¢
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§125,000,000, Just today the Chief of the Bursau of Roads wes before
the Ccomittee on Hoade urging ths contimuation of this for m sspley~
xent of labor throughout the eountry, The szendment was agreed 4o
largely on the ground that at that uaﬂeryﬁfoﬂmbcinsm
o find sapleyment for people throusheut the cowntryi that convied - iy
Ilgor)dwm Bot be subetituted for free labor. (Page 2842, Coas.nna. X

‘ the amendment was sagreed to in the Benate with the cmptiéa
alded that §t should not anply to ooavict labor psrformed by conviets
on parcle er probation,(Page 5257, Conrg. Res,, Mareh 2, 1932)

The Fenate Coamities on Roads struck out the Houve ansndment
relating to conviet labor, The question of restoring the House
with an amendsent thmtonnuuhpamlntm&wuut&am
floor of the Senate,

Senator Britton argusd for the restoration of the Rouse axsniuent
largely on the ground that at that tims vhen so many millfcne vers
unesmployed publie funds ef the United States should not bde used for
road construction 4n coxbimation with conviet labvor. Has stated that
“this proviso is confined to the use of monsy appropriated in the act,.®
¥1¢ is coufined to particular projects.® *A State may have & half
dozen projects and 1f it wants to usa convict labor on thres of thenm
it cnnnot use zny of this morey upon those thres; on the other hand,
where conviot lador is not empleyed, the State may receive its quota
and use 1t, If a State wants 40 use convict lador on Project & the
State must forezo the uss of comviat labor mpon that particular project.
It may uss conviet lavor eloevhsrs and drav :ltl full guota of Federal
M‘;

During the dedate Senator Dickinsoz of lova easked Senator Britton
whother he favered this uondncnt as & continuing poliey or mersly as an

eergency policy.

Hr, Britton. "It 4s an emergensy policy, and for the pressat
1 oz confining myself to that,” (Page $259, Congs Rec., Rarch 2, 1932)

Senator Dickineon stated that the choneoss of rexoving lezislatioa
of this kind from an sppropriatica Wil once enacted are remets, Sonator
Eritton replied to the effect Yhat Congress would have the ability, the
coursage, and foresight to changs the legislation wvhen changed conditions
Jastify it,

kr. Wal. The omendmard restricts this limitation o a given
project?

kr, Britton, It doos,

¥r. Trammel. If wve drive conviet ladbor from that particular .
projsoct to amothar project in the State we are dringing about a

G



-la

trancfer of laber, how do we give employsent to any greater nuader
of people?

Kr. Britton. That is an injustics vhich ig dome by the State
and not Ly the Federal Government., It ig deyond the pover of Cengress
to dexl with., (Page 5259, Cong. Rec., Harch 2, 1932)

Dedate wus resumsd Harch 3, 1932 (Rec. page 5345). 1a the
Senate ths debata centered around the quention of depriving the
State of the right to use Federrl-aid highvay monay and to furnish
employnent to frese lader Just as 4t did ia the House,

Senstor Trammel of Florida stated he vould not odjecs to the
smondmant s a temporary measure tut he was opposed 0 1t on a
pernanent bdzsis as an unyarranted interforence with the States’
rights, Although so stating, at the saume time he Sndicated that it
was hisg opinion the amendment wonld not accomplish anything for free

The sasnduent was carried in the Senate Wy a vote of 4§ to 24,
The Hounse agreed to the Senats amsrdrent permittiing eoxmcta

on parols or probetion to vork on Fedaralezid Mghmn. (Page
Gcng Reec,, Juns 10, 19?)
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