
Memorandum 
US Department 
of Transportarlon 

Federal Highway 
Administmflon 

Washington, D,C. 20590 

S t a t e  Economic Regul a t i  o n s   ale SEP 2 0  1989 

Director, O f f i c e  o f  highway Opera t ions  
Reply to 
Altn of HHO-32 

Mr. Leon N .  larsan 
Regional Federal Highway Administrator (HRA-04) 
Atlanta ,  Georg ia  

Your office's June 21, 1989, memorandum t o  Mr. William A.  Heseman provided 
information on a State o f  Geargia spec ia l  bonding requirement f o r  out-of-State 
contrac tors .  

We have reviewed the information submitted and agree w i t h  your assessment 
t h a t  t h e  Georgia Nonresident Contractor Statu te  v io la tes  the competitive 
b i d d h g  requirements of 23 U . S . C .  1 1 2 ( b )  and i t s  implementing regulations, 
23 CFR 635.107 and 635.108. Attached for  your information i s  an August 22, 
1989, memorandum from the ~ssistant C h i e f  Counsel for  General Law concerning 
the  Georgia statute. 

Based on o u r  r e v i e w ,  we concur w i t h  your proposal t o  n o t i f y  Georgia, and the  
o t h e r  States i n  your Region w i t h  s i m i l a r  requirements, to make appropriate 
cor rec t i  c n s .  

Attachment 

fLf$4L,.L orman . an Ness 
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Memorandum 
us Department 
of T m n m  

Subjecl Legal Opinion Regarding Georgiay s Dare 
Nonresident Contractor Statute A1JG 22  ism 

Frrim Assistant Chief Counsel 
for  General taw 

Reply to 
Attn of: HCC-5 0 

TO: Mr. W i l l i a m  A. Weseman 
Chief, Construction and Maintenance 

D i v i s i o n  (HHW30) 

This is in response to Region 4 ' s  request that we review t h e  
v a l i d i t y  of a spec ia l  bonding requirement that the Sta te  of 
Georgia imposes on nonresident contractors performing S t a t e  
contracts. After reviewing the Georgia statute and t h e  Federal 
Highway Administration (FHWA) precedent on this issue, we agree 
with the Region's conclusion that the  bonding requirement violates 
t h e  competitive bidding requirements and open and f r e e  competition 
ob jec t ive  of 23 U . S . C .  5 112(b) and its implementing regulations, 
23 CFR 5 635 .107  and S 635.108. 

Georgia's Nonresident Contractor Statute,  O.C.G.A. S 48-13-30 
Z ~ Q . ,  requires all nonresident contractors to register and 

post  a performance bond w i t h  the Georgia Department of Revenue 
as a condi t ion  precedent to commencing work on any State  contract 
for more than $30,000 -00. The bond must be f o r  t e n  percent of 
t h e  contract price and a contractor who fails to register or to 
pay the bond cannot 'maintain an action t o  recover payment for 
performance on the contract in the courts of (Georgia) .' O.C.G.A. 
S 48-13-37, 

Although the bond requirement is intended to ensure that 
nonresident contractors pay unemployment taxes, GQLL~L~,Y~,EQEL~E~ 
248 Ga. 801, 286 S.E.2d 13 (19821,  in practice it operates like 
resident preference statutes which have never been applied to 
Federal-aid projects, The PHWA has  consistently objected t o  
the application of such statutes to Federal-aid projects on the 
ground that they restrict competition in violat ion of 23 U.S.C. 
S 112(bl and its implementing regulations,  which require open and 
competitive bidding on a1 l highway projects. 

Thus, t h e  FHWA has disapproved of resident preference 
statutes in Hississippi (1986 - statute gave preference 
to resident contractors i n  bidding,  including nonresident 
contractors w i t h  a permanent office in-state for 2 years prior 
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t o  January 1, 1986 )  ; Louisiana (1984  - Act imposed time delay 
and additional fee f o r  nonresident contractors t o  obtain a 
license); Alabama (1984 - statute imposed registration, filing 
and payment requirements on nonresident contractors subsequent 
t o  contract award); Montana (1982 - Statute gave preference on 
State contracts to residents whose bids were within 3 percent of 
t h e  lowest  bid); Delaware (1979 - s ta tu te  gave preference on S t a t e  
contracts to residents whose bids were within 2 percent of the 
lowest  b i d ) ;  and Arkansas (1965 - Act imposed bond requirements 
and compensatory t a x  on nonresident contractors using out-of -state  
equipment) . 
The r e g u l a t i o n s  w h i c h  p e r t a i n  to bidding on a Federal-aid 
project  provide t h a t  (blidding procedures on a nondiscriminatory 
basis shall be afforded to a l l  qualified bidders zegqydlggg 
~f,State b~unda_ries . . . " 23 C . F . R .  S 635.107(e) (emphasis 
s u p p l i e d ) ,  and that "(nlo procedure or r q u i r e m e n t  for 
prequalification, qualification or licensing of contractors 
shall be approved w h i c h ,  in t h e  judgment of the Administrator, 
may operate t o  res t r i c t  competition, . . . (of) any responsible 
contractor, wbgthgz-gesjdent or nontes_i_&nk of t h e  State wherein 
the,%ork is to be performed," 23 C.F.R. 5 635.108(a1 (emphasis 
s u p p l i e d )  . 
The regulations indicate concern that States may prefer residents 
over nonresidents in State  contracts, and are c l ear ly  intended to 
ensure that Sta tes  do not discriminate against  nonresidents i n  
connect ion with Federal-aid projects .  While  the regulat ions do 
not preclude the imposition of licensing requirements subsggugnt 
to a contract award, such requirements must also not discriminate 
against nonresidents; they must be "consistent with competitive 
bidding. " 23 C.F.R. S 635.108(a)  . 
Georgia ' s bonding requirement is arguably not consistent 
w i t h  competitive bidding .  It imposes a financial burden upon 
nonresident contractors which is n o t  imposed upon resident 
contractors performing t h e  same work. Thus, nonresident 
contractors are at a competitive disadvantage since they must  
inc lude  the cost  of the bond in their bid. Indeed, in an amicus 
brief, t h e  Georgia Commissioner of Revenue describes the bond 
requirement aa 'an absolute condition precedent for a nonresident 
contractor desiring to engage in t h e  business of contracting in 
Georgia . . . . " Amicus Br ie f  of the State Revenue Commissioner 
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at 10, C a r r n l , C o _ n _ ~ ~ r u ~ ~ i , ~ n _ ~ C ~ w a _ ~ ~ ~ L n _ ~ _ ~ - ~ ~ ~ L ~ n _ ~ f ~ r _ d ~ C ~ _ ~ ~ _ ~ ~ ~ _ ~ _ ~ ~ ~ _ ~  
Co_m_panv, 182 Ga. App. 258; 355 S.E.2d 756 (1987) (No. 73017). 
Therefore, although Georgia's Nonresident Contractor Sta tu te  
a p p l i e s  subsequent to the contract award, and technically does not 
e f fec t  the  actual  bidding, it has  t h e  effect of favoring resident 
contractors over nonresident contractors in t h e  bidding process, 
thereby violating t h e  competitive bidding requirements. 

In 1 9 8 4 ,  t h e  FRWA considered the v a l i d i t y  of a s imi lar  
s t a t u t e  in Alabama which imposed registration, f i l i n g  and 
payment requirements on nonresident contractors after the 
c o n t r a c t  award. L i k e  the  Georgia statute, the Alabama law 
was intended to secure the payment of taxes  by nonresident 
contractors. After reviewing a s imi lar  law in Arkansas, which 
we had determined v i o l a t e d  5 112(b) , the  FHWA concf uded that t h e  
Alabama law imposed f i n a n c i a l  burdens on nonresident contractors 
which had the  e f f e ~ k  of favoring r e s i d e n t  contractors, thereby 
v i o l a t i n g  the competitive bidding requirements of 5 112 (b) and 
its implementing r e g u l a t i o n s .  

The Georgia bonding requirement, however, is not as demanding 
as the requirements in Alabama and Arkansas- For example, 
in a d d i t i o n  to requir ing  registration and bonding ,  Alabama 
a l so  required that, prior to performing the contract, nonresident 
contractors pay use and ad valorem taxes  an all out-of-state 
equipment t o  be  u s e d  on the  contract. Arkansas also required 
advanced payment of a compensatory tax in addition t o  bonding 
requirements. 

Nevertheless ,  although m i n i m a l ,  Georgia's bonding requirement does 
impose a financial burden s o l e l y  upan nonresident contractors, 
and f o r  the reasons o u t l i n e d  above, we can support the Region's 
opinion that the Georgia Nonresident Contractor Sta tu te  r e s t r i c t s  
competition and violates t h e  competitive bidding requirements of 
23 U . S . C .  112(b) and its implementing r e g u l a t i o n s ?  23 C . F . R .  
S 635.107 and S 635.108- 
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Subject. itati! k ~ n d c  Regu la t ia  Date June 21, 1989 

Reply lo 
F rorn: Attn ol 

Direct=, Office of mineering & -ations -04 
Atlanta, k g i a  

Tm 
Mr. William A. W e m  
Chief, hstructim and 

Maintenance Dfvision (-30) 
Washington, D.C. 

As a result  of a thcenbr 29, 1988, letter £ran Mr. Jams A. Gray of the 
Al- Road Wlilders Associatim to Mr. Ronald Heinz, we l n l t i a t d  an miry 
to Region F m r  States ~ j n g  special b d h g  requirements for out+£-State 
contractors, We found that there are t h  States in cur Region that r-e 
-dl bands frm wt-of-State mntractors w i s h b g  to bid on projects in their 
States. 

Attached is a package of material fran the Wrgia Division discussing t h  
requk-ts irrposed the State of Geargia. The State of South Carolina laas 
a similar requiramt a l t k ~ g h  w e  understand that the cost of the bond is 
-hat lower in that State. We have not received the W Carolina respanse 
on ttiis issue h t  we will furnish it upon receipt. The State of Mississippi 
also has a bndmg requirement for out-f-State contractors k t  it only applies 
for mntracts valued between $10,000 and $75,000 (pl- see attached 
correspondence frm the Mi~sissippi Divfsim). 

We have d e d  the m g e  of mterial f ran -ia and have concluded that 
th is  additional brdFng rwement is inconsistent with the  re@r-ts and 
fntent of 23 CFR 635.107 and .108. We believe that requiring an wt-of-State 
wntractm to a m a 1  b r d  before bidding a Federal-aid project is 
mtraryto  23 CFR 635.107 which states that, " B i & b q  p r d e s  on a 
nondiscriminatary basis shall be affordd to all qualified b i a s  regardless 
of State bourdaries. . . FWthnmre, since a t - o f  -State wntractors mst bear 
the a t i c m a l  W of abtaining speeial bonds, we believe such rqulrements 
cwld s e n e  to restrict c u r p t i t l o n  which is contraxy to the requkmts  of 23 
CFR 635.108. We also believe that this applies to the  Swth Carolina and 
Mississippi pravisims as well. 

If y w  agree with wr assessrwt, we believe that a l l  thrw States shwld be 
notified that t h y  b v e  until t h e  next legislative session to make apprclpriate 
ccrrections . 
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We wwld apprwiate your review ard determination on this issue. Although we 
cannot f d s h  mterial on the 5outh Carolha situation at t h i s  t- we would 
w e c i a t e  your detembmticm on Georgia as soon as posdble. If there are 
any westions please mtact me at EIS 257-4075. 
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