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Director, Office of Engineering iﬂ:ﬂm HNG-22

Regional Federal Highway Administrators

Previously you were provided an informational copy of Mr. Anthony R. Kane'’s
memorandum dated July 15, 1994, to Acting Regional Administrator Leon J.
Witman, Jr., relative to a Region 10 request for a legal interpretation
regarding Indian employment preference. Specifically, the Region had asked
for a formal opinion regarding FHWA Notice N 4720.7 with respect to its
reference to "other Indian lands." Mr. Kane’s response included a legal
opinion dated July 12, from Chief Counsel Theodore A. McConnell, which
addressed the subject issue as it relates to the State of Alaska.

More recently, another request has been received for guidance regarding the
scope and applicability of the Indian employment preference provision of

23 U.S.C. §140(d). On August 31, Chief Counsel Theodore A. McConnell
responded to this inquiry which had been made by Mr. Peter B. Shawhan,
Assistant Counsel, New York Department of Transportation. Mr. McConnell’s
response addresses three specific questions raised by Mr. Shawhan and provides
some additional "background" information which may be of interest. A copy of
Mr. McConnell’s August 31 response is attached.

If you have any questions regarding this matter, please contact either
Mr. David R. Geiger at (202) 366-0355 or Ms. Vivian A. Philbin at

(202) 366-1393.
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US.Department 400 Seventh St., S.W.
of ransportation _ Washington, D.C. 20580
Federal Highway ) ' . '
Administration = AUG 31 194

In Reply

VRefer to: HCC-32

Mr. Peter B. Shawhan
Assistant Counsel
Office of Legal Affairs
State of New York
Department of Transportation
Albany, New York .12232

Re: 23 U.S.C. § 140(d) Indian Employment Preference
Dear Mr. Shawhan:

This 1is in response to your April 6 letter to Assistant Regional
Counsel Kenneth Dymond. You requested that the Federal Highway
Administration (FHWA) provide you with more formal and detailed
guldance concerning the scope and applicability of 23 U.S.C.

§ 140(d) with regard to Federal-aid projects involving facilities
and structures on Indian reservations. Your letter enclosed a
copy of FHWA Notice N4720.7 dated March 15, 1993, entitled
"Indian Preference in Employment on Federal-aid Highway Projects
on and near Indian Reservations."

You stated that the New York State Department of Transportation
(NYSDOT) is currently negotiating with the Seneca Nation of
Indians regarding the applicability of the Seneca Nation’s Tribal
Employment Rights Law (TERO) to certain NYSDOT contracts. With
respect to both the statute and the FHWA Notice, you asked a
nunber of questions. This letter addresses each of your
guestions, with a combined "background" to questions which are
related.

I. Question: To which projects does the Indian employment
preference contained in 23 U.S.C. § 140(d) apply? 1Is the Indian
employment - preference permissive or mandatory?

Answer: The Indian employment preference applies to all Federal-
ald projects on or near Indian reservations. It is
discretionary. A State may implement the preference on _
applicable Federal-aid contracts but is not required to do so.

AN



BACKGROUND

Title 23 U.S.C. § 140(d) provides:

Indian employment and contracting.--
Consistent with section 703(i) of the Civil
Rights Act of 1964 (42 U.S.C. 2000e-2(i)),
nothing in this section shall preclude the
preferential employment of Indians living on
or near a reservation on projects and
contracts on Indian reservation roads.
States may implement a preference for
employment of Indians on projects carried out
under this title near Indian reservations.
The Secretary shall cooperate with Indian
tribal governments and the States to
implement this subsection. [Emphasis added,
bold refers to language added in 1991
amendment. ]

The leglslatlve history is helpful. Title 23 U.S.C. § 140 was
amended in 1987 by section 122 of the Surface Transportation
Reauthorization and Uniform Relocation Assistance Act [STURRA],!
The purpose of the 1987 amendment (as set forth above, less the
bold portion) was to conform the antidiscrimination provisions of
section 140 with Title VII of the 1964 Civil Rights Act on the
issue of Indian preference in employment and contracting for
certain Federal-aid highway projects.?

Prior to the 1987 amendment, the FHWA had interpreted

23 U.S.C. § 140 as precluding Indian employment preference on any
Federal-aid project. This reasoning was based on an analysis of
the competitive bidding and nondiscrimination requirements of
Title 23. The FHWA at that time determined that 23 U.S.C. § 140
precluded the application of section 703(i) of the Civil Rights
Act of 1964% to other than Indian Reservation Road [IRR] projects
funded under the IRR program pursuant to 23 U.S.C. § 204.

! pub. L. No. 100-17, 101 Stat. 132 (Apr. 2, 1987).

? H. Conf. Rep. 27, 100th Cong., 1st Sess. 149, 164 (1987)
[the conference substitute adopted the Senate amendment [section
127], there was no similar provision in the House bill].

 Codified at 42 U.S.C. § 2000e-2(i).
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Relevant comments of the Senate Committee on Environment and iz
Public Works, pertaining to the 1987 amendment, are as follows: ~

Section 127 brings the antidiscrimination
provisions of section 140 of title 23, United
States Code, into conformity with Title VII
of 1964 Civil Rights Act on the issue of
Indian preference.. Section 703 (i) of

Title VII makes Indian preference a
permissible exception to the general
prohibition against discrimination, thereby
encoding a longstanding Federal policy
towards Indians. During implementation of
the STAA of 1982, questions have arisen as to
whether the section 703(i) Indian exception
is implicit in other antidiscrimination
provisions, such as section 140. While the
court cases support the principle including
703(i) ..., the bill, to eliminate any doubt
on this question, amends section 140 by
incorporating 703(i). This subsection shall
apply to Indian reservation roads as defined
by section 101 of title 23.%

As stated in the legislative history, the intent of the 1987

STURRA amendment was to conform 23 U.S.C. § 140 with 42 U.S.C. .
§ 2000e-2(i) [Section 703(i) of the Civil Rights Act of 1964]) (
which allowed private businesses or enterprises on or near S
reservations to grant employment preference to Indians living on

or near reservations. After 1987, it was clear that Federal-aid
contractors could, on IRR projects, grant an employment

preference to Indians living on or near a reservation.

The STURRA amendment only applied an employment preference for
Indians living on or near a reservation and only for Federal-aid
IRR projects. This is in contrast to the 1991 amendment,
discussed later. However, in 1987, the FHWA issued a memorandum
which extended the employment preference to Indians living not
only on reservations, but also living in areas defined under the
IRR definition of 23 U.S.C. § 101. That definition, as set forth
at 23 U.S.C. § 101 states:

The term ‘Indian reservation road’ means
public roads that are located within. or
provide access to Indian reservation or
Indian trust land or restricted Indian land
which is not subject to fee title alienation
without the approval of the Federal
government, or Indian and Alaska Native

* S. Rep. No. 4, 100th Cong., 1st Sess. 18 (1987).



villages, groups, or communities in which
Indians and Alaskan Natives reside, whom the
Secretary of the Interior has determined are
eligible for services generally available to
Indians under Federal laws specifically
applicable to Indians.

Since the purpose of the 1987 amendment was to allow an
employment preference for all Federal-aid IRR projects, it makes
sense to have this preference apply not just to Indians "living
on or near reservations" but also living where the IRRs would be
constructed. That is, Indians "residing" within the Indian
reservation road definition of:

Indian trust land or restricted Indian land
which is mot subject to fee title alienation
without the approval of the Federal
government, or Indian and Alaska Native
villages, groups, or communities in which
Indians and Alaskan Natives reside, whom the
Secretary of Interior has determined are
eligible for services generally available to
Indians under Federal laws specifically:
applicable to Indians.

This approach may be one intent behind the 1991 amendment.

The 1991 Amendment

Title 23 U.S.C. § 140(d) was further amended in 1991. Section
1026 (c) of the Intermodal Surface Transportation Efficiency Act
of 1991 [ISTEA),’ addressed the issue of Indian employment
preference and added a new sentence to section 140(d):

States may implement a preference for
employment of Indians on projects carried out
under this title near Indian reservations.

With respect to ISTEA section 1026(c), the legislative history
indicates the following:

Subsection (b) amends section 140(d) to
authorize states to extend Indian employment
preference programs to projects near
reservations. Currently, such programs are
limited to Indians living on or near :
reservations and to projects on IRR.®

5 pub. L. No. 102-240, 105 Stat. 1914 (Dec. 18, 1991)

¢ H.R. Rep. No. 171, Pt. 1, 1024 Cong., 1st Sess. 83
(1991) Similar language contained in H.R. Conf. Rep. No. 404,
1024 Cong., 1st Sess. 324 (1991).



While the specific reference to reservations is contained in
floor remarks made by Rep. Miller (D-CA) regarding section 126 of
H.R. 2950 (the House version of the surface transportation
reauthorization bill), the congressional intent of 1ncreased
Indian employment is also expressed:

...this bill extends Indian employment
preferences so that more Indian labor will be
used when building on or near reservations.’

It is clear that the ISTEA amendment made two separate changes
with respect to Indian employment preference. First, it permits
an employment preference with respect to all.Indians, not just
Indians living on or near a reservation. Second, the employment
preference applies.to all Federal-aid projects near reservations,
not just Federal-aid IRR projects. The amendment also reiterates
a State’s authority to implement Indian employment preference
provisions on Federal-aid projects near reservations. Although
the 1987 STURRA amendment expressly permits a State to include
Indian employment preference in its Federal-aid contracts, the
1991 ISTEA amendment clarifies the issue by the language, "States
may implement." It is important to note that neither the STURRA
nor ISTEA mandate that States utilize the preference in
applicable contracts. A State may require the preference but the
State is not required to do so. The FHWA policy, however, has
been to encourage the States to implement the Indian employment
preference in applicable contracts.

II. Question: The statute states that the Indian -employment
preference may be implemented on projects "near" Indian
reservations. FHWA Notice N4720.7 3(a) (1) states: "Roads ‘near’
an Indian reservation are those within a reasonable commuting
distance from the reservation." 1Is the interpretation of the
word "near" subject to State discretion and negotiation?

Answer: Yes.
BACKGROUND

Title 41 C.F.R. § 60-1.5(a) (6) [Office of Federal Contract
Compliance Programs] provides:

Work on or near Indian reservations. It
shall not be a violation of the equal
opportunity clause for a construction or
nonconstruction contractor to extend a
publicly announced preference in employment
to Indians living on or near an Indian
reservation in connection with employment

7 137 Cong. Rec. E-3566 (Oct. 28, 1991).



opportunities on or near an Indian
reservation. The use of the word ‘near’
would include all that area where a person
seeking employment could reasonably be
expected to commute to and from in the course
of a work day. Contractors or subcontractors
extending such a preference shall not,
however, discriminate among Indians on the
basis of religion, sex, or tribal
affiliation, and the use of such a preference
shall not excuse a contractor from complying
with the other requirements contained in this
chapter. -

The Equal Employment Opportunity Commission (EEOC) has addressed
the above regulation and the word "near" as used in this context.
On May 16, 1988 the EEOC issued Notice N-915-027, "Policy
Statement on Indian Preference under Title VII" (attached). This
policy statement, signed by then EEOC Chairman (now Justice)
Clarence Thomas, was not published in the Federal Register but is
contained in the appendix to Volume II of the EEOC Compliance
Manual, a manual published by various commercial distributors.

It is not "binding" on other Federal agencies but is used as
"enforcement guidance" to the field. The policy statement set
forth the EEOC’s interpretation of the meaning and scope of the
Indian preference provision contained in Section 703 (i) of Title
VII of the Civil Rights Act of 1964, as amended. A number of
areas relative to Indian employment preference are discussed,
including the meaning of the phrase "on or near an Indian
reservation."

In addressing the language contained in the above OFCCP
regulation, the EEOC stated:

Upon considering the intent of Section
703(i), the Commission is persuaded that the
‘definition of ‘near’ in the OFCCP regulations
cited above is consistent with and furthers
the purpose of the Title VII provision. As
noted, this definition appears in the
specific context of an Indian preference
provision that parallels that in Title VII.
Unlike a definition that establishes the .
outer reach of that term by specifying a
fixed distance applicable in all cases, a
definition based on what may be considered
reasonable commuting distance provides the
flexibility necessary to take differing
geographic and economic circumstances into
account. Thus, since proximity to employment



sources varies from one reservation to
another and one part of the country to
another, such a definition avoids potential
inequities and promotes a fair appllcatlon of
the statutory exception.

* * *

[Dl]eterminations of whether the "on or near"
criterion is met shall be made on a case-by-
case basis.®

III. Question: Does FHWA view § 140(d) as authorizing Indian

preferences only for equal employment oppcrtunlty hiring

purposes, or also for Minority Business Enterprlse subcontractor
utilization as well? -

Answer: The Indian employment preference program set forth in

23 U.S.C. §140 (d) does not apply to the Disadvantaged Business

Enterprise -(DBE) program.

BACKGROUND

The Indian employment preference contained in 23 U.S.C. § 140(4)

is a hiring preference. It is not a contractor preference. The

only contracting preference which can be recognized in a Federal-
aid highway contract is that authorized by the DBE provisions.

The DBE program provides that, except to the extent the Secretary
determines otherwise, not less than 10 percent of the programs
listed in 49 C.F.R. § 23.63 (which includes the Federal-aid
highway program) shall be expended with small business concerns
owned and controlled by socially and economically disadvantaged
individuals. Native Americans are presumed disadvantaged. The
DBE program was initially established pursuant to sectlcn 105(f)
of the Surface Transportatlon Assistance Act of 1982.° The DBE
program was reauthorized in the STURRAY and again reauthorized

in the ISTEA.Y

;

! EEOC Notice N-915.027 dated 5/16/88 at page 8.
% pub.. L. No. 97-424, 96 Stat. 2097 (Jan 6, 1983).

1 g§ 106(c) of Pub. L. No.-100-17, 101 Stat. 132
(Apr. 2, -1987).

. n § 1003 (b) of Pub. L. No. 102-240, 105 Stat. 1914
(Dec. 18, 1991).

P



I hope the above is of assistance to you. Please contact
vivian Philbin of my staff at (202) 366-1393 should you have any

additional guestions.

Sincerely yours,

vy

Theodore A. McConnell
Chief Counsel

Enclosures
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SUBJECT. Policy Statement on Indian Preference Under Title VII.

PURPOSE. This policy statement sets forth the Commission's incerpretation
of the meaning and scope of the Indian preference provision contained in
Sectioz 703(L) of Title VII of the Civil Rights Act of 1964, as amended.

IFFECTIVE DATE. May 16, 1988 .

" IIPIRATION DATE. As as exception to FEOC- Order 205.001, Appendix V, Attach-

ment 4, § a(5), this Notice wvill remain in effect until rescinded or supersed-
ed.

OXIGINATOR. Title VII/EPA Divisgion, Office of Lagal Counsel.

TESTIUCTIONS. m.' ‘notice supplements the discussiom at Section 604.10(d)
of EZOC Compliance Manusl, Volume II, Sectiocn 604, Theories of Discriai-

pation. The notice should be f£iled behind the appendices to that section. -

" SURJECT MATTER.

Section 703(1i) of Title VII of the Civil Rights Act of 1964, as smended,
42 0.5.C. § 2000e-2(1) (1982), provides an exceptios to Title VII's general
nondiscriminstion primciples allowing certain employers under certain circum=
stances to exercise an employment preference in favor of American Indians. L/
That seczion provides as follows: A

Nothing contained io this title shall apply to asy
business Oor eantarprise on ot nvear an ladiaa reserva-
tion with respect to any publicly asoounced employ-
ment practice of such business or esterprise under
vhich a prafereatial treatment is givea to any iadi-
vidual because he is an Indian living on or near s
reservation.

The statutory lacguage sakes it clear that as employer ueking to avail

itself of the Indian preference exception must meet three conditiouns: (1)
the eaployer sust be located on or near an Indias reservatios, (2) the employ-
er's preferance for laodisns must be publicly anoounced, and (3) the {odividual
to vhom preferential treatment is accorded must be sa Indisn living om or
pear a reservation. Neither Section 703(4{) por amy other section of the Act,
hovever, defines the terms “Indianc reservation” or “nsar.”

17

This policy ‘a:atucnt does not extend to charges/complaints brought under

either the Age Discrimication in Employment Act of 1967, as smended (ADEA), 29

§ 206(d) (1982, since, unlike Title VII, neither of those statutes contains an
Indiac preference exception. Additionally, neither the ADEA nor the EPA provides
& jurisdictional exemption for Indiam trides ss does Section 701(d)(1) of Ticle
vii. :

——

. (1982), or the Equal Pay Act of 1963 (EPA), 29 ‘0.S.C.~

X

DISTRIBUTION: N ROLDZRS ‘ T T e, W
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Although the Commission has issued several decisions .invdving the
jurisdictional exemption of Indian tribes under Sectfon 701(b)(1) of Title
VI1, 2/ its one pudblished decision involving the Indian preference exception

under Section 703(1) of the Act turned solely on the question of whether the

eaployer had satisfied the public announcement requirement of that section.
‘See Commission Decision No. 74-26, CCH EEOC Decisions (1983) ¢ 6398. Thus,

The Commission did not have occasion in that case to address the statutory -

requirement of being “on or near an Indian raservation.”

Because the Commission has received various requests from amployers,
Indian tribes, and state fair employment practices agencies for its interpre-
tation of the "on or near” phrase and the applicability of the Indisn prefer—
ence excsption and because the issue is an iocreasingly important one on
vtdch the Commission has not previously issued guidance, the Commission now
delineates its position with respect to Che exception provided in Section
703(1) of the Act. Specifically, the Commission addresses: (1) the defini-
tion of "Indisn ressrvazion” for Title VII purposes, (2) the memisg of the
term “pear,” (3) the scope of the tera “amploywent practice,” md (4) the
1ssue of vhethsr s preference based oa tribal affiliacios couflicts with the
provisions of Title VII.

Ind{ an Reservation

The need to define the ters “Indisn reservation” withia the seaning ef
Section 703(1) of Title VII arises in connection with the circumstances that
exist in the state of Oklahoma. As has been brought to the Commiszion's
attention, Oklaboma is the home of a large number of Indiaa tridbes and maay
areas of the state contain high Nstive American popul ations, yet there are no
longer any Indian reservations as such in Oklahoms. 3/ Many employers in the
state, hovever, are located in and asround the sites of former reservactions.
Thus, the questios pressnted is wvhether the Indisn preference excapcion
provided in Section 703(1) is asvallable to such employers or whetber

applicability of that provision is dependent upon the present existence of am -

1ndian resarvation as the necessary base from vhich to messure whether the “on
or near” requirement is set. )

The issue is ooe of first impression. As noted above, Title VII does
oot define the term “Indian reservation.” Nor is thare any iodication in the
legislative history of the Act of the sesning intended by Congress in its use
of that term im Section 703(i). Further, ressarch has disclosed oo court
decision defining the tern for TWtle VII purposss. .

2/ See Commission Decision No. 80-14, CCH EEOC Decisgioas (1983) § 6823, and
Commission Decision Nos. 85=6 and 85-7, CCH Empl. Prac. Guide 1 6847 and 6848,
respectivaly. ' T '

3/ Prior to statehood in 1907, the area comprising present-day Oklahosa vas

Indian Terrizory. For a detailed discussion of the history of that land, see .

F. Cohen, Handbook of Federal Indian Lav 770-75 (1982 ed.). See also S. Pevar,
The Rights of Indians and Tribes 231=3] (Bantam eod. 1983). .

—
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Before examining Statutory use of the ters outside the contexl ol Ti:le
411, we TUusider its ordiaary meaning:

The ters “Indian reservation’ originally had sesnt any

land reserved froa an Indian cession to ‘the federal (
governsent regardless of the form of tenure. During ‘
the 1850's, the modern seaning of Indian teservation
eserged, referring to land set aside under federal pro~
vection for the residence of Tribal Indians, regardless
of origin. &/ ’ )

Although “Indiss reservation” is the wmors commonly familiar term, the
governing legal term for most jurisdictional purposes is "lndian country.” 3/
The latter is defined at 18 U.S5.C. § 1151 as follows: -

!.xc‘pt as othervise provided ia ssctions 1154 and 1156 of
this title, the term “ladian country,” as used in this chap~

goveraoment, sotwizhstanding the issusnce of axy patest, and,
iscluding rights—of-vay ruanning through the reservatios, )
all dependesnt ladian comsunities within the borders of tbe
Doited States vwhether within the original eor subsequently
acquired territory thereof, - and vhether withia or vithout
the limits of a state, and (¢) all Indian allotmeats, the
Indian titles to vhich have wot been extisguished, in

ing rights—of-vay running through the sama. .

The definition in Section 1151 is comtrolling wvith respect to the appli-
cabilicy of federal crininal lav iz Indias country. thile this definition
relates specifically to determinations of federal eriminal jurisdiction, g’ '
Supreme Court has soted that it is also applicable to questions of fede: )
civil jurisdiction. 6/ Bowever, although Indian reservations are included 1u
the statutory definitics of lndian country, ths term *Ipdisn taservation” is
not separately defiped. 1/ : .

4/ Cohez, supra note 3, at 3.
5/ 1d. at 27.

6/ DeCoctesu v. District County Court, 420 U.S. 425 (1975). “Wnile § 151 is
concerned, on its face, ouly vith criminal jurisdictiem, the Court has recoguized
that it generally applies as wvell to questions of civil jurisdiction.” 14. at 427

p.2 (citations omitted). ' ’

7/ 1a deteraining vhether 3 particular tract of land coastitutes & reservation
Tithin the mesning of § 1151(a), courts have examined the history of the land 1a
light of -acts of Congress, “fulings by the Department of the Incerior, and prior
judicial decisions bearinsg on {ts status. See, e.g., United States v. John, 437
U.5. 634 (1978); Cheysne-Arapaho Tribes v. State of io'mmﬁno);-
and Langley v. Ryder, 602 Fs Supp- 339 (W.D. La. E;SS. .

.
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Similarly, the terms “Indian reservatios”. o “reservation® appear but
are undefiped in mmerous other federal statutes. 8/ A reviev of Tirle 25
of the U. S.. Code, which pertains specifically to Indians, has disclosed
only three instances in wvhich “reservation” is defined, although the tery
{s used repeatedly throughout that ctitle. 9/ Of these three definitions,
_ one relates specifically to an Indian ctribe im Connecticut. 19/ A" second
*definition, vhich is of general application, is found in the Indian Child
Welfare Act of 1978, 25 U.S.C. § 1901 et seq. Incorporating and expanding
upon the definition of Iadian country, that Act provides as follows:

“[{R]esarvation” means Ilndian councry as defined {2
section 1151 of ctitle 18 and any lsnds, sot covered _ .
undaer such section, title to which 1s either beld by .
the United States ia trust - for the benefit of any
Indian tribe or individual or bald by any Indian tridbe

or individual subject to & resctricticn by the United
States against sliesation. _ '

25 U.S.C. § 1%03(10).

The third definition appears is the Indlan Pinsncing Act of 1974, 25°
0.S.C. § 1451 et seg., which provides Iadiam tribes snd individuals capital
iz the form of locans and grasts to promots economic development. That defini-
tion -specifically includes forser Indisa reservaticns ia Oklahoma. As defined
therein: ’ - i T

"Raservation” includes 1Iandian ceservations, public
domain lodian allotments, formar Indias reservatious
in Oklahoma, and land .held by incorporated Native
groups, regiomal corporations, and village corporations
under the provisions of the Alaska Native Claims Settle-
ment Act [‘3 g.5.C. 16‘01 [ 34 ..q.lo

25 U.S.C. § 1452(d).

B/ See, e.§., 16 U.S.C. §§ 796(2), 797(e); ‘25 U.S.C. §§ 33, 46, 185, 175, 176,
196, 200, 211, 231-233, 253, 262, 264, 279, 280, 283, 286, 291, 292, 304, 307, 309,
311, 312, 318e-321, 331, 333, 334, 336, 337, -339, 340, 342, 344, 348, 350-352, 380,
381, 393, 396a, 397-399, 400a, 402s, 407, 415, 461, 463, 463e, 465, 467, 468, 476~
479, 488, 501, 631, 1083, 1311, 1466, 1495, 1521; 43 U.S.C. §§ 149, 150, 8351, 836,
868, 1195-1196.

9/ See citations to 25 U.S.C. supra note 8.
10/ See 25 U.S.C. § 1752 (Supp. III 1985).
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While no statutory defisitioen discovered other than that iz the Indian . ‘

Financing Act explicitly, recognizes forser Indias reservations iz Oklahoma,
they are included in the definition of “reservation” contained {n various
regulations promulgated by the Bureau of Indian Affairs (BIA) of the
Departzent of the Interior. Por example, in the regulations governing BIA's
finsncial assistance and social services progras, 25 C.FP.R. § 20.1 er seq.
(1987), the following definition is provided: - =

*Raservation” means any federally recogniszed Iadian
tribe's resarvation, Pusblo, or Caloumy,

former reservations ia Oklshoma, Alaska Native tegions . -
established pursusnt to the Alaska Native Claiss
Sectlement Act (85 Stac. 688), and Indisn allotmsnts.

25 C.r.k. § _20.1(V) (1987). &I.

Against this background, the Commission must determine the sezaing of
the term “Indisn reservation® goder Section 703(1) of Title VII. In so doing,
the Comaission is mindful that Tizle VII is remedial social legislation and
is, therefors, estitled to liberal construction im order to effectuate the
purpose of the Act. 12/ The purpose for the inclusicm of Section 703(i) is
explained iz the legislative history:

11/ The cited regulations sere issued under 25 U.S.C. § 13, which suthorizes 3IA
to expend money approprikted by Congress for the bemefit, care, and assiscan’
of lndians. For other izstances {n vhich BIA regulatious defins *reservation” | ‘
including former Indiac reservations 1o Oklahoma, see 28 c.r.2. §§ 101.1(k;
(loans to lodians from revolving loan fund), 103.1(h) (loam guarasty, imsurance,
and interest subsidy), 181.2(£) (laad acquisitions), 273.2(0) (educstion contracts
under Johnsoo O'Malley Act), aud 286.1(3) (ladias business developsent progras).

A siallar defipition is provided 1n regulations of the Department of the
Interior (implemencing Section 7(b) of the Indias Self-Determination and Zducation
Assiscapce Act, 25 U.S.C. § 450e(d)), at 48 C.P.R. § 1404.7001 (1987). 7That
section provides: ) . : .

“Indisn reservation” includes 1ndias reservations, pubdlic
domain Indias allotments, former Indisn reservationms in
Oklshoma, and land held by i{ncorporated Native groups,
regional corporatioss, snd village corporatiocns usder the’
provisions of the Alaska Native Claims Settlement Ast
(85 Stat. 688; 43 U.S.C. 1601 et seq.).

12/ See EEOC v. First Cacholic Slovak Ladiss Association, 694 F.2d 1068, 1070,
32 epoo% 33,175 (6th Cir-], curt. denied, 464 U.S. 819, 32 EFD ¢ 13,829 (1983);

and Zimmerman v. North American Signal Company, 704 F.24 347, 352, 31 EFD l
€ 33,486 (/th Cir. 1983). ‘ ‘ ) '
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A gev subsection 703(i) has been added permitting
eaterprises on or near Iodian reservations to follow
preferential hiring practices towvard Indians. This
exemption is coansistent vith the Federal government's
policy of encouraging Indian employment and with the -
special legsl position of Indians. 13/ :

In the Commission's viev, the Congressiomal purpose of encouraging the
voluntary extensicon of esployment opportunities to Indisns would be uwnduly
haspered by narrovly defining the term “Indian reservation” within the mesuing
of Sectien 703(L) to exclude former lndian ceservations is Oklaboma. Such a
definition would effectively preclude the spplicability of Title VII's lndian
prefersnce provision to esployers in a state which was otiginally Iadias
Territory and whose presest population includes a high percentage of Rative
AneTicsns, a result which appears contrary te the ismtent of Section 703(1).
Additionally, the Commission takas note that s sarrow definitiocn of that tsra
would similsarly render the prefersnce isapplicable ia the state of Alasks. 14/

In light of tbese cousiderations, the Commission bellieves that the
purpose of Section 703(1) would be furthered by defining “Indian reservation®
ip a manner that accords specisl recoguition to the circumstances that exist
ip both Oklahoms and Alasks. Thersfore, guided by the dafinitions of “reser-
vation” provided in the Iodian Financing Act of 1974 and in regulations isswed
by the Boresu of Indian Affairs, 13/ it is the Commission's positica that the
terns “Indias reservation ° and “reservation” ia Sectios 703(i) of Title VII
ipelude former Indian reservations in Oklahoms and lsad held by incorporated
Native groups, regional corporations, and village corporations is Alasks
under the provisions of the Alaska Native Claims Settlement Act.

Should a dispute arise regarding vhether a particular tract of land
falls wvithis this definitios, the Commission will presest the questios to the
Bureau of Indian Affairs and vill ‘make its determination after consideration

‘of the conclusion reached by that sgency.

Oc or Near an lnodian Reservaczion

Section 703(1) of Title VII uses the phrase “om or near an Indian
reservation” in identifying the busicesses or enterprises that may lavfully
exercise the Indian preference exception provided im that section. The
individual Indiaas to wvhos preferential treatment may be axtended are sinilarly -

_ identified as those living o0 or near a reservation.” With respect to this

phrase, the issue presested in determising wvhether the statutory criterios is:
mer regards the seaning of the word “pear,” which is undefioed in the Act.

13/ 110 Cong. Rec. 12723 (1964) (stateament of Senator HRumphrey).
14/ For a discussion of native land rights in nash. see Cohen, supra note 3,
15/ See supra mote 1l.
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“The sole Title VIl case deciding the applicability of the Indian dreference
contained in Section 703(i) is Livingston v. Eving, 601. F.2d 1110, 20 ®£pD
4 30,002 (10th Cir.), cert. denied, 4éé U.S. 870, 20 EPD § 130,266 (1979). 1Ip
that case, the non-Indian plaintiffs challenged the policy of the Musewn ¢
New Mexico in Santa Fe of permitting only Indians to sell their hanomad.
jewelry and crafts on the grounds of the Museum. Holding that the Museue's
policy came within the Section 703(i) exception, even though the Muscus was
not the direct employer of the Indians, the court found that the “on or near” .
requi rement was satisfied by facts showing that the Museum wuas located eight
siles from an Indisn reservation and within 8 “ghort distance”™ of other
resecvations, including the ones from which the Indi ans came. 601 F.2d at
11135. A ' .

. -®

Bowever, becsuse the court's holdinog in livingston v. Eviog i3 fact-
speci fic, the decision in that case does oot provide a definition of the word
*near” for Title VII purposss. Nor is general guidance oa the wmesning of
that term found outside of Title VIl in the Suprems Court's decision in
Morton v. Ruiz, 415 U.S. 199 (1974). Alchough the Court - thers bald that, in
appropriating funds for the Bureay of Indisn . Affairs’ geseral assistance
progran, Congress did oot intend to limit aligibilicy for benefits under the

prograa to Indians living “on® a reservation, to the exclusion of those living

"near” one, the Court did mot decide the bresdth of the ters “near.” Rather,
the Court held that it covered the Indisn plainciffs, wvho lived in an Ind{ an
comsunity fifteen ailes from their reservation.

Although applicadble judicial precedent defining “nsar” is lacking, a
definition of that term is found 1in regul ations issued by the Oftice of
Federal Contract Compliance Prograss (OFCCP) of the Dapartment. of Laber. 4]
C.F.R. § 60=-1.1 et sec. (1987). The regulations, which apply to federal
contractors, define “near” with reference to an Indian preference ptovlsz"
similar to that contained in Section 703({) of Ttle Vil. The regulscil
provide in pertinent part: . ' _

WYork on or sest lndian reservatioas. It shall sot be a
viclation of ,the equal opportunity clause for a com~
struction oOr nonconstruction comtractor to extend &
publicly smrounced preference in employseat to Indians
living on or near an Indian reservation ia connection
vith employsest opportunities on or near m Indian res-
ervazion. The use of the vord “near” would include all
that ares vhere 8 person seeking empl oyment could res~

sonably be c__n_ocnd to commute to and from in the course

: of a work dey.
41 C.F.R. § 60-1.5(2)(6) (1987) (emphasis added). 16/

16/ The Commission notes that the term “near” is sisilarly defined in Department
of the Incerior regulations implementing the lndian prefersnce provision of the
Indian” Sel f~Determination and Education Assistance Act, 25 U.S.C. § &450e(b). At
48 C.F.R. § 1606.7001 (1987), these regul acions provide: :

“0n or near an Indian reservatjon” means o8 3 reserve
gion or the distance vithin that ares surroundiag an
Indian reservation(s) that a person sesking eapl oynent
could reasonably be expected to commute to aod from in
the course of a vork day.



Upon copsidering the intent of Section 703(1), the Commission i3 persuaded
that the definition of “near” in the OFCCP regulations cited above is consisrent
vith and furthers the purpose of the Title VII provision. As noted, this defi-
nition appears in the specific context of an Indian preference provision zhat
parallels that im Title VII. Unlike a definition that establishes the outer
reach of that term by specifying a fixed distance applicable in all cases, a
definition based on vhat may be considered reascnable commuting distance pro-
vides the flexibility necessary to take differing geographic and econcaic
circumstances into account. Thus, since proximity to employment sources varies
from one Teservation te another and ons part of the country to another, such 3
definition svoids potential inequities and promotes a fair applicaticn of the
statutory esxception. . :

For these reasons, the Commission adopts the definition of “nesr® provided
ia the OFCCP regulations set forth above as the dafinitiou of that ters under
Section 703(4) of Title VII. Applying cthis definition, determinations of
vhaetbar the “om or sesr® criterion is met shall be made o= & case~by-case
basis.

Eapioyment Practice

To vhat extent may preferentisl ctreatment be asccorded Ilndians under
Secticn 703(1)? 7That section provides an Indizs prefersnce exception with
respect to “asy  publicly announced employment practice.” The legislative
history, discussed above, indicates that this exception permits coverud employ=
ers to follov preferuntial hiring practices towmrd Iadisuns. _1_7_/ The quastion
before the Commission is whether the term “employment practice” in Section
703(1) thus refers solely to initial hiring decisions.

In Morton v. Mameari, 417 U.S. 3535, 7 EPD € 9431 (1974), the Supreme
Court upheld ac employsent preference for Indians in the Buresu of Indian
Affairs (BIA) under Section 12 of the Iandian Reorgsnization Act of 1934, 25
U.S.C. § 472. The Court hald that the preference provided ia the 1934 Act wes
oot Tepealed by implication by the 1972 smendments to Title VII, which extended
Title VII's discriminstion prohibitions to federal sector employsent. The
Court further held that the preference did not coustitute iavidious racial
discrimination in violation of the Dus Process Clause of the Pifth Amsndsent.
The statute at issue in Mancar! provides a preference vith respect to “sppoint-
ment to vacancies.” Although the preference previocusly had bees accorded only
at the initial hiring stage, under BIA policy as reavised ia 1972 it was extended
to filling vacancies by original appointment, reinstatement, and prosotions.
417 U.S. at 538 5.3. Because the question of vhethar tha 1934 Acst authorized a
preference in other than initial hiring was not before the Court ias Mamcari,
the Court noted that it expressed oo opinion on that issus. y_; at Bede
Bowever, the Court cited tvo lower court decisions im vhich the phrase “appoint=
ment to vacancies® in Section 12 of the 1934 Act was specifically coamstrued,
Freesan v. Morton and Mescalero Avache Tribe v. Hickel.

. 1In !.n'cnaa v. Morton, 499 F.2d 494 (D.C. Cir. 1974), the court hald that
the BIA preference applies to filling vacancies through initial hiring, prome—

tion, lateral transfer, and reassigoment. In Mescalerc Apache Tribe v. Hickel, -

17/ See supra note 13 asd accospanying text.
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432 F-2d.956 (10zh Cir. 1970), cerz. denied, 401 U.S. 981 (1971), the cours
concluded that the preference vas not applicable to reductions 1B force sisce
such circumstances do not inmvolve the filling of vacaccies. Based on co»
stacutory language aod the legislative history, the court im Mescalero fout
that Congress did not intend the preferemce Lo be applied in a wmanner that
would result in the displacesent of existing non-ladian saployees of Bla.
Folloving the Temth Cireuit's decision in Mescalero, however, Congréss enacted
legislation making the praference applicable to reductionss in force at BlA and
the Indias Health Service. ‘~See 25 U.S.C. § 472s(a) (1982). “The purpose of
this provision is to overcome the adverse effects of the Mascalero decision....”
B.R. hp- Ro. 370, ”th c‘ﬂ‘o’ 1st 3‘8‘. n. 1 m:“ 2 E” B.S. Code un‘.
& Ad. News 2068, 2077. See Preston V. Beckler, 7.2d 1359, 1371 B.13 (1984)
(commenting ou the Congressional respoase tO Mescalere ia 8 case isovolving
applicaticn of the preference ia the Indisn Eealth Sarvice).

1s the Commission's view, Congrass's use of the general tera “employment
practice” ia Sectiom 703(1) of Title VII suggests sn iateat to permit preferen-
tial treatmast of Indians more broadly thss ia the comtext of hiring alonve.
Although the court cases discussed above snalyse the scope of an Indisn pref-
erence suthorized under a statute other than Title VII, the Commission believes
that these decisions and the subsequent Congressional ensctment iz response to
Mescalero provide useful guidance 4n determining the breadth of the term
“aaployment practics” is Sectios 703(1). ,

Drawing upon this guidasce, it is the Commissios's position that, for
Tictle VI1 purposss, employment practices gnder which preferential trestment
may be accorded to Indisns are those requiring the selsction of {odividuals
to £111 positicms, however created, or to retain positionss vhen jobs are
eliminsted. Accordingly, the prefarence is applicable to employment decisior~
{svolving, for example, hiring, promotioen, transfer, and reinstatesent as W
as to layoffs and reductiocnos is force. ’ :

The Commission does not resch a determisation of vhether the tarm “employ-
ment practice” in Section 703(1) covers other terms, conditious, or privileges
of employment, such as compensation, benefits, work assigoments, of training.
The issue of vhether the Indisn preferesce in Title VII extends to employsent
decisions isvolving such terss and cosditious is noo=CDP. Charges taising
this {ssue should be processed accordisg to the instructions provided is EEOC
Compliance Manual § 603 for processing priority-issue charges.

Tribal Affiliation

" The fimal issus to be addressed is vhether the extessiocn of an employment .
preference based om tridal affilistion—that 41s, s prefarence lisited to
lodians vho belong to a particular tribe, to the exclusion of sembers of any
other tribe—is permissidle undar Section 703(1) eof Title VII. The issue
arises, for example, vhere an employer located on or near & specific Indian
tribe's reservation wishes to accord a preference cestricted to senbers of
that tribe either on its own initiative or in compliance with 32 tribal ordi-
nance requiring that a preference be givean to nembers of the tride.
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The Indian preferesce exception provided im Sectios 703(1) is stated in
general terms. That section neither expressly asuthorizes ©or prehidics o
distinction smong Indians based on tribal smesbership. By comtrast co Title
VIl, vhich is silent on the issue of tribal affiliation, regulations prosulgaced
by the Office of Federal Comtract Complisnce Programs (OFCCP) of she Department
"of Labor and by the Department of the Interior specifically prohibit considera-
tion of tribal affiliation in sccording the preferences permitted.

The ralevant provision of the OFCCP regulatioss, which gre applicadle
to federal coutractors, is found at 41 C.P.R. § 60-1.5(a)(6) (1987). The
first two sentencss of that sectios ars set eut ia the foregeing discussion
of the definition of the phrase “em or mear sa Iadisn reservation.” The
final seatence of the section provides, ia pertisent part, as follows:

Contractors or subcomtractors extending sach » prefeaTesce
shall sot, bowsver, discriminate among Iadisas ou the
basis of religioan, sex, or tribal affilistios ....

41 C.7.R. § 60-1.5(a)(6) (1987) (empbasis added).

Section 7(d) eof the Indisn Self~Determination snd BRducatios Assistance
Act of 1975, 25 U.8.C. § 450e(d), requires the imclusios of Iadisn preferesce
provigiocns is certais federal contracts aasd grasts. Ragulations issued W
the Departmert of the Interior, governing the implementation of Section 7())
of that u:. appest at 48 C.r.R. s 1404.7000 et . and ss 1‘32.2“-71 l’ﬂ
72 (1987). These Tegulations require the tucra'n% the following clsuse im
specified contracts: . - . : . : -
The Contractor agrees to give preference to Ilpdians who
can perfora the work required regardless of ags (subject
to existing laws and regulations), sex, religicm, er
tribal affilistion for traiaing and exployment eppor-
tunizies under this contract and, to the sxtent feasidle
consistent with the efficient performancs ef this com
tzact, training aod employment preferences and oppor~
tunities shall de provided to Indians regardless of age
(subject to existing lavs and regulations), sax, reli-
glon, or tribal affilistion who are mot fully qualified
to perform under this costract. ' '

Thus, under the cited regulations of bdoth OFCCP aad the Department eof -
the Interior, covered federal contractors may not discriminate ssong Iadians
on the basis of ctribal affiliation in_ extending an employment prefersnce.
Although Title VII s silent in this regard, the Commission cossiders the
prohibition expressed in those regulations to best serve the purpose intended
by Sectton 703(4).

On this point, the Commission beliéves that, ia enacting Section 703(1),

Congress intended to eacourage the extension of employmest epportwuities to
Indians generally, without allowving discrimisation smong Indians of differeat

10
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tribes. Under.Section 703(1), the exception applies to employment practices
under which preferentisl treatment is given to “amy individual because he is
an Indian living on or pear a reservation” (emphasis added). The statutory
language SUpports the conclusion that Congress did not intend to parmit tribal
distinctions among Indians othervise qualifying for such preferential treat-
sent . .

-

Further, as & practical satter, the Commigsion notes that in some

. instances employers may be locsted on or near the reservation of only one

tribe sand that the Indians living on or nesr that zeservation aay be members
of that tribe. Under such circumstancss, the prafersace =ay cperate, i
effect, to favor only members of that specific tribe without disadvastaging
{edians of other tribes. Nowever, 4ia soms parts of tha countly amployers are
situated seat the reservatiouns of more thas oms tribe oC more than one tride
say share the same ceservaticn. Tbe potential inequities resulting from
according 8 preference basad on cribal affiliation are most clearly evident
vhen thess circumstances ars conteaplated. ‘ .

In light of thess considerations, it is the Commission's positioca that
extension of an employment preference oa the busis of tribal affiliatios is
iz conflict with and violates Section 703(1) of Title VII. The Commission
emphasizes, hovever, that its position with respect to Section 703(1) affects
only employers covered by Title VII. Siace Iadian tribes are sxempt from
the provisions of the Act under Section 701(d)(1), praferences or requiraseats
based og tribal membership eor affilistios imposed by s tribe with respect
to its own employment practices are ot violative of Title vII. See Vardle

v. Ore lndian Tribe, 623 T.2d 670, 23 EPD T 31,035 (10th Cir. 1980).
RS : .
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