


IN THE CIRCUIT COURT FOR CAMPBELL COUNTY. TENNESSEE 

ELIZABETH ELSEVIER, 
Deceased, By 
BRIAN ELSEVIER, 
Surviving Spouse and 
Personal Representative 

And 

BRIAN ELSEVIER, 
Individually 

Plaintiffs 

vs. 

Trinity Industries, Inc. 
a Delaware Corporation and 
Trinity Highway Products, LLC, 
A Delaware Limited Liability Company, and 
John Doe Construction Company No.I, and 
John Doe Maintenance Company No. I, and 
John Doe Supply Company No. I 

Defendants. 

COMPLAINT 

No. / 5 it; I Lf 

COME NOW THE PLAINTIFFS, BRIAN ELSEVIER, surviving spouse and 

personal representative of the decedent, ELIZABETH ELSEVIER, and BRIAN ELSEVIER, 

individually, and file this action against defendants, Trinity Industries, Inc., a Delaware 

Corporation and Trinity Highway Products, LLC, a Delaware Limited Liability Company and 



John Doe Construction Company No. I, and John Doe Maintenance Company No. I, and John 

Doe Supply Company No. I and would show this Court as follows: 

I. Plaintiff, Brian Elsevier, surviving spouse and personal representative of 

plaintiff and decedent, Elizabeth Elsevier, is a citizen and resident of Hawkins County, 

Tennessee, residing at I 044 Timberidge Trail, Kingsport, Tennessee 37660. 

2. Defendant Trinity Industries, Inc. (hereinafter sometimes "Industry") is a 

Delaware corporation authorized to do business in the State of Texas with its principal office 

located at 2525 Stemmons Freeway, Dallas, Texas 75207. 

3. Trinity Highway Products, LLC (hereinafter sometimes "Products") is a 

Delaware Limited Liability Company authorized to business in the State of Texas with it 

principal office located at 2525 Stemmons Freeway, Dallas, Texas 75207. 

4. Both Trinity Industries' and Trinity Highway Products' agent for service in 

Tennessee is CT Corp System, 800 S Gay Street, Suite 2021, Knoxville, Tennessee 37929-9710. 

5. John Doe Construction Company No. I is reasonably believed to be a 

contractor to the State of Tennessee and installs and/or maintains and/or repairs 

guardrail systems in Tennessee and more specifically the guardrail system which is the 

subject of this lawsuit. 



6. John Doe Maintenance Company No. I is reasonably believed to be a 

contractor to the State of Tennessee and installs and/or maintains and/or repairs 

guardrail systems in Tennessee and more specifically the guardrail system which is the 

subject of this lawsuit. 

7. John Doe Supply Company No. I is reasonably believed to be a 

contractor or supplier of guardrail systems to John Doe Maintenance Company. 

8. The precise identify and addresses of the 3 John Doe defendants are 

unknown to the Plaintiffs at this time. This Complaint will be amended in a timely manner at 

such time as the Plaintiffs are able to obtain from the State of Tennessee the identities of these 

defendants. 

9. The motor vehicle accident giving rise to this cause of action occurred in 

Campbell County, Tennessee on January 13, 2013. 

BACKGROUND 

I 0. Trinity Industries, Inc. is the parent corporation of Trinity Highway 

Products, LLC and as such controls Trinity Highway Products, LLC. 

II. Trinity Highway Products, LLC is in the business of manufacturing and 

selling various highway safety and construction products for use across the United States and 



specifically in Tennessee and more specifically manufactures and sells the ET -Plus guardrail end 

terminal ("ET-Pius") under an exclusive licensing agreement from Texas A & M University. 

12. The ET -Plus unit is commonly referred to as a "head" and when used in 

conjunction with the standard "W" style guardrail see throughout the roads and highways of 

America is designed to safely absorb and dissipate the energy of a vehicular impact. 

13. Upon impact, the guardrail is designed to be extruded through the head 

and flattened out into a ribbon, thus absorbing the majority ofthe collision energy. 

14. The ET-Pius at issue is actually a modifred version of what was originally 

designed and market as the ET-2000. 

I 5. The original production of the ET-Pius, built to approved specifications, 

was overall very successful and not only did it work for an initial impact, it continued, in 

minimally the majority of instances, to work even when struck again in a separate incident and 

before maintenance crews were able to repair it. 

16. The ET-Pius, along with each and every other product used on the 

National Highway System throughout the United States must undergo testing to determine and 

validate crashworthiness before the product may be placed on the National Highway System or 

on the roads of the State of Tennessee. 



17. The Federal Highway Administration, a division of the United States 

Government under the U.S. Department of Transportation, along with other state and federal 

organizations are charged with establishing the crashworthiness criteria for products such as 

the ET -Plus. 

18. Once a product is approved for use along the National Highway System, 

its design specifications cannot be altered; or if altered, the product must undergo additional 

testing and approval prior to its placement on the National Highway System. 

19. Beginning sometime between 2000 and 2005, a different or altered ET-

Plus started appearing along the National Highway System and on the roads in the State of 

Tennessee, in particular, a revised or altered "head" was manufactured with an exit gap of 

approximately 1.0 inches rather than approximately 1.5 inches as originally tested, approved, 

and manufactured. 

20. Beginning in early 2005, yet another different or altered ET -Plus started 

appearing along the National Highway System and on the roads in the State of Tennessee; in 

particular, a revised or altered 'head' was manufactured with a 4" feeder chute (as opposed to 

the prior approved 5" feeder chute) and a shorter overall height. 

21. In addition to the above, due to the shortened height, the feeder rails are 

actually inserted into the head .75" rather than being welded flush to it as originally designed 

and approved, thus drastically reducing the overall space of the feeder chute. 



22. Trinity twice petitioned the Federal Highway Administration ("FWHA") 

for modifications to other components ofthe overall ET-Pius system; once in September of 

2005 and then again in August of 2007. 

23. The above-described requests (September 2005 and August 2007) dealt 

with components sold with the ET -Plus and their configuration, and nowhere in these design 

changes does Trinity mention the reduced feeder chute size or any other changes to the ET

Plus head. 

24. Based upon information and belief, Trinity never officially notified or 

petitioned the Federal Highway Administration, the Tennessee Department of Transportation 

or any branch or unit of any federal or state government for approval or consideration of the 

feeder chute changes as described above. 

25. The ET-Pius, as modified in 2005 and at issue in this case, does not allow 

the guardrail to feed properly through the chute due to the reduced internal area of the head 

itself causing the guardrail to "throat lock" in the head during impact. 

26. Once "throat lock" occurs, as is the case in this action, the energy of the 

crash is diverted elsewhere, and as in this case, violently stops or redirects the vehicle in a 

manner causing serious injury or death. 



27. Based on information and belief, Trinity, at all times relevant hereto, 

knew of the dangerous conditions created by its unapproved, modified ET-Pius system, as 

literally hundreds of thousands of these unapproved, modified, inherently dangerous ET -Plus 

systems have been in use across the country for several years preceding the incident at issue in 

this lawsuit. 

FACTS 

28. Paragraphs I through 27 above are incorporated hereby as though fully 

and completely set forth. 

29. At or about I: 15 p.m. on Sunday, january 13, 2013, Decedent Elizabeth 

Elsevier was traveling southbound on 1-75 in Campbell County near the 157-mile marker in her 

Toyota 4-Runner automobile. 

30. At the time and place described in the preceding paragraph Decedent 

Elizabeth Elsevier lost control of her vehicle which impacted with the ET-Pius end terminal at 

issue. 

31. The impact described above resulted in the failure of the ET -Plus end 

terminal to properly extrude and, rather than performing properly, caused the guardrail to lock 

inside the end terminal and fail to dissipate the energy of the vehicle in a safe manner and bring 

it to safe stop. 



32. As a result of the failure of the terminal and guardrail, decedent died 

before arriving at Lafollette Medical Center. 

COUNT ONE 

NEGLIGENCE AS TO TRINITY INDUSTRIES, INC. AND 

TRINITY HIGHWAY PRODUCTS, LLC 

33. Paragraphs I through 34 are incorporated by reference as though fully 

and completely set forth. 

34. Defendant Trinity Industries, Inc. and Trinity Highway Products, LLC 

changed, modified and altered their ET-Pius guardrail system, and more specifically, its end-cap 

unit which resulted in the guardrail at issue, and guardrails across the United States, failing and 

rather than properly absorbing the energy of an impact, it locks up and injures or kills vehicle 

occupants due to the trauma of the sudden stop, by catapulting the vehicle, redirecting it in an 

unsafe manner, or causing the guardrail to impale the vehicle. 

35. Defendants Trinity Industries, Inc. and Trinity Highway Products, LLC 

knew of multiple failures of the altered ET-Pius end-caps and failed to disclose either the 

modifications to the product or the dramatic increase in severe, even death-producing 

collisions occurring across the United States. 



36. As a direct and proximate cause of Defendant Trinity Industries, Inc.'s 

and Trinity Highway Products, LLC's negligence/gross negligence, Elizabeth Elsevier was fatally 

injured. 

COUNT TWO 

NEGLIGENCE AS TO JOHN DOE CONSTRUCTION COMPANY NO. I, JOHN 

DOE MAINTENANCE COMPANY NO. I, AND JOHN DOE SUPPLY COMPANY 

NO. I 

37. Paragraphs I through 38 are incorporated by reference as though fully 

and completely set forth. 

38. John Doe Construction Company No. I was responsible for the 

inspection and installation of guardrail systems, and more specifically the guardrail system at 

issue in this lawsuit. 

39. John Doe Maintenance Company No. I was responsible for the 

inspection and repair of guardrail systems, and more specifically the guardrail system at issue in 

this lawsuit. 

40. John Doe Supply Company No. I was responsible for inspecting the 

guardrail system components and end terminal it supplied to John Doe Maintenance Company 

No. I for use in repairs and replacement of guardrail systems. 



41. John Doe Construction Company No. I failed and was negligent in the 

inspection and installation of the guardrail system at issue in this lawsuit. 

42. John Doe Maintenance Company No. I failed and was negligent in the 

inspection, repair and maintenance of the guardrail system at issue in this lawsuit. 

43. John Doe Supply Company No. I failed and was negligent in the 

inspection of the guardrail system at issue in this lawsuit. 

44. The negligence of John Doe Construction No. I, John Doe Maintenance 

Company No. I, and John Doe Supply Company No.I in the performance of their duties, 

individually and/or collectively were the proximate cause of the fatal injuries to Elizabeth 

Elsevier. 

forth. 

COUNT FOUR 

PRODUCT LIABILITY 

45. Paragraphs I through 44 are incorporated as though fully and completely 

46. Defendants Trinity Industries, Inc. manufactured and sold the defective 

ET -Plus that caused Decedent's death. 



47. Defendant john Doe Supply Company No. I purchased the defective ET-

Pius that caused Decedent's death and sold it to John Doe Maintenance Company No. I. 

48. Defendant john Doe Maintenance Company No. I purchased the 

defective ET-Pius that caused Decedent's death, installed it, and was compensated for the 

terminal and installation by the Tennessee Department of Transportation. 

49. Plaintiffs allege that the ET-Pius guardrail (terminal) involved in this cause 

of action was in a defective and unreasonably dangerous condition at all times herein material, 

including, but not necessarily limited to, the time of design, the time of manufacture, the time 

of installation, the time of this accident and the time it was placed into the stream of 

commercial in Tennessee, as contemplated by T. C. A. 29-28-102 and 29-28-105. 

50. The plaintiffs allege that the defendants, Trinity Industries, Inc. and Trinity 

Highway Products, LLC are liable both under principles of negligence and that additionally 

they are strictly liable in tort both under the Tennessee Products Liability statutes. 

DAMAGES 

51. Paragraphs I through 50 are incorporated hereby as though fully and 

completely set forth. 

52. As a direct and proximate result of the negligence of the defendants, 

individually or collectively, Decedent Elizabeth Elsevier sustained significant personal injuries, 



including severe physical and emotional injuries to be more fully detailed at trial, from which the 

Plaintiff is entitled to recover. 

53. As a direct and proximate result of the negligence of the defendants, 

Plaintiff has incurred special damages related to medical and other emergency re 

sponse and treatment including but not necessarily limited to medical bills and expenses. 

54. As a direct and proximate result of the negligence of defendants, Plaintiff 

is seeking the full value of the life of Decedent Elizabeth Elsevier who leaves behind her 

husband, Plaintiff Brian Elsevier and three minor children: Hallie, age 12; Eva, age I 0; and Eliza, 

age 7. 

55. Plaintiff, Brian Elsevier, as surviving spouse and personal representative of 

decedent, Elizabeth Elsevier, has incurred damages and expenses for the wrongful death of the 

decedent, in accordance with T.C.A. 20-5-105 et. seq., and the common law of the State of 

Tennessee, including the decedent's injuries, agony and pain and physical suffering, funeral 

expenses, the pecuniary value of her life, loss of enjoyment of her life, loss of companionship 

and consortium of her family members, and such other damages as the law allows. 

56. Plaintiff, Brian Elsevier, alleges that on the day of this accident and at all 

times herein material, he was the lawfully wedded husband of the deceased plaintiff, Elizabeth 

Elsevier, and that as a result of the injuries suffered by his wife, he has been caused to lose her 

services and consortium. 



57. The plaintiffs aver that as a result of the collision between the vehicle and 

the guardrail, their automobile was damaged and that they have incurred expense in the repair 

and/or loss of value of the vehicle, that they have lost the use of said vehicle for a length of 

time, and that the value of the vehicle has been diminished by this accident. 

58. Plaintiffs allege that all of their losses and damages as hereinabove set 

forth are the direct, proximate and sole result of the negligent acts and/or omissions of the 

Defendants through their agents, servants and/or employees and the plaintiffs are without fault. 

WHEREFORE, having fully and completely set forth her complaint against 

Defendants, individually and/or collectively, Plaintiff prays for the following relief: 

a. For trial by jury; and 

b. For judgment against defendants, individually and/or collectively for Decedent 

Elizabeth Elsevier's medical and other special damages to be proven with certainty at trial; and 

c. For judgment against defendants, individually and/or collectively for Decedent 

Elizabeth Elsevier's general damages to include her physical and emotional fear, anxiety, pain and 

suffering incurred prior to her death and to be proven with additional certainty at trial; 

d. For judgment against defendants, individually and/or collectively for the full value 

of the life of Decedent Elizabeth Elsevier; and 

e. For judgment against defendants, individually and/ collectively for all losses 

individually of plaintiff, Brian Elsevier and all losses of Elizabeth Elsevier, by Brian Elsevier, 



Surviving Spouse and Personal Representative, in the amount of $1 0,000,000 (Ten Million 

Dollars). 

f. For such other and further relief as this Court deems just and proper including, 

but not necessarily limited to, discretionary costs and litigation costs. 

Respectfully submitted this 13th day of january, 2014. 

/' 
Gary L. Adkins 
BILL HOTZ & ASSOCIATES 
Attorney for Plaintiffs 
6004 Walden Drive 
Knoxville, TN 37919 
865.637.8281 



COST BOND 

We hereby acknowledge ourselves as surety for all costs, taxes and damages in 

this cause in accordance with T. C. A. 20-12-120. 

This the 13th day of january, 2014. 

BILL HOTZ & ASSOCIATES, P.C. 

AI-;;£, 
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