
Right-Of-Way Use Agreements 
Right-of-Way (ROW) Use Agreements are a form of value capture that 
involves the sale or lease of development above, below, or adjacent to 
transportation ROWs or real properties.1 In active real estate markets, 
development rights are often transferred from historic properties to 
nearby properties. This practice can also be applied to highway or 
transit ROWs. When this is the case, new developments are often 
built on platforms erected above the highway or transit facility or 
in caverns excavated below them. Although there is added cost in 
making these preparations, ROW Use Agreements associated with 
transit or highway facilities are often attractive to investors because 
they enable the construction of new development in prime, center city 
locations without demolishing other properties or displacing current 
residents. These opportunities create new development sites in  
urban cores in locations that would otherwise not be able to support 
new construction.

Highway and transit agencies in the United States have used four models for extracting value from 
ROW Use Agreements:2

• One-time, up-front lease payments.
• Long- and short-term leases that provide access to land and development space for a specified 

period of time, usually with renewal options.
• Direct sale in which the public sponsor sells the land and development rights outright to a 

private developer, who then provides a long-term or perpetual easement to the transit agency  
or highway authority through or below the property.

• Sale of the development rights above the property with a grant of easement, in which the land 
owner gives a non-possessory interest to the developer to use the development rights and to 
have access to the ground for construction.

Bonds may be required to protect the public agency in the event that the private sector investor fails 
to complete or abandons the improvement.

The amount of built space that can be constructed on a ROW Use Agreement parcel is determined 
by the site’s zoning designation. Zoning designations identify both the type of development that is 
permissible to construct and the amount of space that can be developed using a floor area ration 
(FAR) designation. The FAR is the ratio of total amount of allowed built floor area to the square 
footage of the parcel. When the floor area built on a parcel is less than the maximum permitted, the 
unused floor area may be transferred to nearby parcels through ROW Use Agreements. Many cities 
allow development rights to be transferred from smaller landmark properties to nearby parcels, 
thereby increasing the gross floor area that may be built there under the zoning code.

With development rights projects above highway ROWs, the full FAR is available for transfer to the 
development partner, because there is no preexisting built space above the site. This may not be 
the case with air rights projects associated with transit stations in which the development may 
occur directly above the transit station or on nearby parcels. In some situations, there may be no 
existing zoning designations for transportation ROWs. In this case, the site first needs to be zoned 
for the development to take place. Larger projects may also involve site-development agreements in 
which the local jurisdiction may agree to alter preexisting zoning designations to allow the proposed 
development project to occur. ROW Use Agreement projects are also helpful to local jurisdictions 

QUICK FACTS

ROW Use Agreements involve the sale or 
lease of development rights above, below, 
or adjacent to highway alignments and 
transit facilities.

The amount of built space that  
can be constructed on a ROW Use  
Agreement parcel is determined  
by the site’s zoning designation.

Although ROW Use Agreement projects 
have the added cost of decking over 
highways or excavating below transit 
stations, they are attractive to developers, 
because they enable construction in prime 
center city locations without demolishing 
or displacing other properties.

ROW Use Agreement projects involving 
highway or transit facilities create 
development sites in urban cores in 
locations that would otherwise not  
be able to support new construction.
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in that they enable private development that would not 
otherwise occur, thereby increasing local tax rolls.

The Prudential Center in Boston, MA, is one of the earliest 
and largest ROW Use Agreement projects above an 
Interstate highway. This mixed-use development with a 
750-foot office tower and residential and commercial space 
was built above an exit ramp from Boston Extension of the 
Massachusetts Turnpike in 1957, at a cost of $200 million. 
Other notable air rights projects have been built above I-5 in 
Seattle, WA; I-35 in Duluth, MN; I-670 in Columbus, OH; and 
FDR Drive in New York City.

I-395 ROW USE AGREEMENT DEVELOPMENT
The Capitol Crossing project is an infill ROW Use Agreement development project that is being 
constructed above a recessed section of I-395 in the District of Columbia between E Street and 
Massachusetts Avenue and between 2nd and 3rd Streets, NW, near the U.S. Capitol. The $1.3-billion 
project will involve the construction of 2.2-million square feet of space on a platform to be installed 
above the recessed section of I-395. The 7-acre site extends across three city blocks and is the largest 
undeveloped tract in downtown Washington, DC. The construction program will include four office 
buildings with ground level retail, parking, and one residential building.3

The idea of decking over I-395 dates back to 1989 but took over 2 decades to coalesce.4 The 
District Department of Transportation (DDOT) and the Federal Highway Administration initiated an 
environmental assessment of the project in 2001 and gained a Finding of No Significant Impact 
the following year. The project has also gained the approval of the District of Columbia Zoning 
Commission. DDOT has awarded the rights to develop the project to Property Group Partners (PGP). 
PGP paid the District of Columbia $11 million at the time of closing and will make additional payments 
totaling up to $109 million as the project is implemented.5 The project will re-connect F and G streets, 
which are currently severed by the highway between E Street and Massachusetts Avenue.

MASSACHUSETTS TURNPIKE ROW USE AGREEMENT PARCELS 12 AND 15
In March 2013, the Massachusetts Department of Transportation (MassDOT) designated ADG Scotia II 
LLC as the developer of two ROW Use Agreement parcels located above the Massachusetts Turnpike 
(I-90) at the Boylston Street intersection in the Back Bay section of Boston. ADG Scotia has proposed 
to deck over the parcels and will build a 400-foot hotel and residential tower with two floors of retail on 
one of the sites. The second will house a mid-rise residential building straddling the turnpike, which will 
also provide two floors of ground level retail. Together, the two sites will include a 270-room hotel, 230 
housing units, and 50,000 square feet of retail space to be built at a cost of $360 million.6

MassDOT will execute a 99-year lease agreement with ADG Scotia, and the company will make upfront 
payments early in the lease period, as well as annual rent payments. These payments will provide 
MassDOT with a present value of $18.5 million in rent for the two parcels in the form of fixed payments 
early in the lease period, combined with annual rent payments.7 MassDOT began the procurement 
process in 2008 but put the project on hold because of the financial crisis. The project was reinitiated 
in 2011 and was procured through a transparent process with significant involvement by the Boston 
Redevelopment Authority, a citizens’ advisory committee, and members of the public and the Back  
Bay neighborhood.

In September 2014, MassDOT and the Massachusetts Bay Transit Authority (MBTA) issued a request 
for proposals seeking a development partner to implement a ROW Use Agreement project on Parcel 
13, which is located above the Massachusetts Turnpike and the MBTA Hynes Station, across Boylston 
Street from Parcels 12 and 15.8

PROGRAM AREAS OF THE 
CENTER FOR INNOVATIVE  
FINANCE SUPPORT
The Center for Innovative Finance Support 
provides a one-stop source for expertise, guidance, 
research, decision tools, and publications 
on program delivery innovations. Our Web 
page, workshops, and other resources help 
transportation professionals deliver innovation.

PUBLIC—PRIVATE PARTNERSHIPS
The Center for Innovative Finance Support’s P3 
program focuses on the potential of design–build– 
finance–operate–maintain (DBFOM) concessions 
funded through tolls or availability payments to 
reduce project cost, improve quality outcomes, and 
provide additional financing options.

ALTERNATIVE PROJECT DELIVERY
The Center for Innovative Finance Support’s 
Alternative Project Delivery program provides 
information on contractual arrangements 
that allow for greater private participation in 
infrastructure development by transferring risk 
and responsibility from public project sponsors 
to private sector engineers, contractors,  
and investors.

PROJECT FINANCE
The Center for Innovative Finance Support’s Project 
Finance program focuses on alternative financing, 
including State Infrastructure Banks (SIBs), Grant 
Anticipation Revenue Vehicles (GARVEEs), and 
Build America Bonds (BABs).

TOLLING AND PRICING
The Center for Innovative Finance Support’s 
Federal Tolling and Pricing program focuses on 
the use of tolling and other road user charges as 
a revenue source to fund highway improvements 
and the use of variably priced tolls as a tool to 
manage congestion.

VALUE CAPTURE
The Center for Innovative Finance Support’s Value 
Capture Strategies program explores strategies for 
tapping into the added value the transportation 
improvements bring to nearby properties as 
a means to provide new funding for surface 
transportation improvements.

Interstate 395 Air Rights Development.

1  Part 710 of Title 23 (23 CRF 710) ensures the prudent use of Federal funds in the acquisition, management, and disposal of real property 
and requires that private developers pay fair market value to obtain air rights.

2  Using the Economic Value Created by Transportation to Fund Transportation, Sharada R. Vidali, National Cooperative Highway Research 
Program synthesis 459, Transportation Research Board: Washington, D.C., 2014, p. 24.

3  Property Group Partners, Capitol Crossing Project Web site: www.pgp.us.com/properties/capitol-crossing-dc/
4  Washington Business Journal, December 2, 2012, www.bizjournals.com/washington/breaking_ground/2012/12/property-

grouppartners-%20acquires-air.html?page=all 
5  Ibid.
6  MassDOT Blog, March 4, 2013, http://blog.mass.gov/transportation/massdot-highway/massdot-designates-developer-air-rightsparcels- 12-15/
7  Ibid.
8  “State seeks developers for air rights above MBTA Hynes Station in Back Bay,” Thomas Grillo, Boston Business Journal, September 3, 2014, 

https://www.bizjournals.com/boston/real_estate/2014/09/state-seeks-developers-for-air-rights-above-mbta.html

http://www.pgp.us.com/properties/capitol-crossing-dc/
https://www.bizjournals.com/washington/breaking_ground/2012/12/property-grouppartners-%20acquires-air.html?page=all
https://www.bizjournals.com/washington/breaking_ground/2012/12/property-grouppartners-%20acquires-air.html?page=all
https://www.bizjournals.com/boston/real_estate/2014/09/state-seeks-developers-for-air-rights-above-mbta.html

