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Executive Summary 
 

Introduction 

The National Electric Vehicle Infrastructure (NEVI) program encourages the use of public-private 

partnerships (P3s) and other innovative performance-based contracts to catalyze private investment in 

electric vehicle (EV) charging infrastructure, particularly for EV Charging Infrastructure (EVCI) projects 

that are not financially feasible based on user revenues alone. To support the many States and local 

governments that have expressed interest in exploring innovative financing and partnership strategies 

for EVCI projects, the Federal Highway Administration’s (FHWA) Center for Innovative Finance Support 

provides technical assistance to help navigate the complexity of contracting and procurement. There 

are no clear-cut models or best practices yet for States and local governments to follow in executing a 

P3 transaction for EV charging infrastructure. This discussion paper leverages the early experience of 

some first mover States and applies principles and best practices from recent P3 transactions in the 

United States (U.S.) in other sectors to help public agencies achieve their key public policy objectives. 

The paper analyzes the key options and considerations for structuring a performance-based contract 

in which a single private entity (“Project Company”) would design, build, finance, operate, and maintain 

direct current fast charging (DCFC) stations and collect revenues directly from users. Financial support 

from the public agency could be provided through three options:  a direct subsidy, most likely a 

performance-based contract that uses an availability payment structure; a de-risking mechanism, most 

likely structured as a minimum revenue guarantee or a revenue sharing provision in the contract; or a 

combination of a direct subsidy and a de-risking mechanism. 

Risk Allocation 

A successful performance-based contract for EVCI entails a thoughtful and strategic approach to 

managing the commercial (demand) and performance risks. Despite deployment of substantial Federal 

funding to improve the financial feasibility of EV charging infrastructure projects, prospective P3 bidders 

will need to assess and price a substantial amount of risk in their bids. Fully transferring these risks to 

the bidders is not likely to optimize value for money, since bidders will place a substantial risk premium 

on the uncertainty of future user fees and on their ability to consistently adhere to all performance 

requirements. Therefore, public agencies could consider looking for a more nuanced and situation-

specific approach where they can de-risk the transaction for bidders and ultimately get a better deal. 

For example, a minimum revenue guarantee mechanism could be deployed to cap the Project 

Company’s downside revenue risks, while revenue sharing could also be implemented to allow public 

agencies to share the benefits of upside revenue scenarios. To optimize the risk transfer to the Project 

Company, supervening events can be included in the Project Agreement that grant performance relief 

for discrete events outside its control, so long as these events are relatively easy to define and manage 

contractually. 

Payment Mechanism 

The strong financial incentive created by the payment mechanism is central to a performance-based 

contract. The public agency provides regular payments to the Project Company throughout the project 

term, with deductions if the Project Company fails to meet the performance requirements. To maintain 

the benefits of this incentive structure, the timing of the start and end of payments made to the Project 

Company should incentivize early or on-time completion and continual performance throughout the 

entire contract period. For contracts under the NEVI program, State governments can use the timing of 

the payment mechanism to specifically encourage the prioritization of low-demand sites unlikely to be 

prioritized by the Project Company. Although P3s in other sectors commonly use milestone payments 

to reduce financing costs, this may be less apt for EVCI P3s and performance-based contracts due to 

the relatively smaller project sizes anticipated and the desire to attract interest from equity investors. 
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The payment mechanism deduction regime would ideally distinguish between availability at the port, 

site, and network level, penalizing the occurrence of more severe unavailability events. Further, the 

deduction regime could grant some exemptions to performance failures for supervening events, or 

events which are outside the control of the Project Company such as extended power outages.  

Handback and Re-procurement 

Most infrastructure P3s in the U.S. contain handback provisions which contractually require the core 

project assets to be returned to the public sector at the end of the contract term. If such provisions 

apply, then the Project Company is contractually required to hand those assets back in a state of good 

repair, allowing the public agency to subsequently operate the asset itself or procure a new concession 

or operating agreement. The handback provisions shape the public agency’s bargaining power as it 

relates to contract extensions and the re-procurement of operations and maintenance services. For 

EVCI P3 transactions, the handback provisions should allow the public agency to cost-effectively re-

procure operations and maintenance services for the chargers without a lapse in service or coverage, 

allowing the agency to capitalize on the full useful life of the chargers, which will likely extend beyond 

the initial operating term. Without such handback provisions, there will likely be an unlevel playing field 

for re-procurement of these sites after the initial terms. Some ECVI projects may contain a combination 

of both publicly owned and privately-owned sites, which may necessitate distinct handback provisions 

for these two different groups of sites. For publicly owned sites, public agencies should consider 

handback provisions that automatically grant ownership of the chargers to the public agency at no cost, 

since a fair market value purchase option may be problematic. For privately-owned sites, the 

procurement and contracting process could facilitate flexibility for transferring site ground leases and 

equipment or granting lease extensions with provisions flowing down to the ground lease between the 

Project Company and private landowners. This could help ensure that the goals of undisrupted service, 

fair pricing, and fair competition are met if the public agency determines that it is in the State’s interest 

to continue to subsidize certain DCFC sites to provide the necessary coverage for EV drivers. 

Procurement Strategy  

The procurement strategy for performance-based contracts for EVCI projects can apply best practices 

from P3 procurement in other sectors. A successful two-step P3 procurement process – Request for 

Qualifications (RFQ) followed by a Request for Proposals (RFP) – should generate multiple high-quality 

bids, have clear and transparent requirements and evaluation criteria, and a marketable deal structure 

so that negotiations are minimal upon selection of a preferred bidder. An initial market sounding with 

potential bidders is usually recommended to validate project feasibility, refine the general structure of 

the procurement, and market the project to potentially interested parties. To maximize market interest, 

the RFQ stage should be focused almost exclusively on bidding team qualifications, leading to three to 

four shortlisted bidders. The RFP stage should also include individual meetings with the shortlisted 

proposers to discuss all the Project Agreement’s major terms and conditions. A more complex and 

unique element of procurement for EV Charging Infrastructure program is the timing of the selection of 

privately-owned sites and the need to reach an agreement with the site owner and secure the necessary 

rights-of-way (ROW). The RFP stage should allow for enough time for the proposer teams to identify 

sites, coordinate with site hosts and execute memoranda of understanding (MoUs). Fully executed 

contracts with site hosts can be entered into prior to contract award, before financial close or even 

during construction, rather than at the RFP stage and a conditional ROW certificate can be included in 

the “Plans, Specifications, and Estimates (PS&E) package. 
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1 Introduction and Background 
 

1.1 Overview 
 

The Bipartisan Infrastructure Law (BIL), enacted as the Infrastructure Investment and Jobs Act (IIJA)1 

on November 21, 2021, and National Electric Vehicle Infrastructure (NEVI) program guidance issued 

on June 2, 20232 encourage Public Private Partnerships (P3s) and performance-based contracts to 

enhance investment in Electric Vehicle (EV) Charging Infrastructure (EVCI). The FHWA Center for 

Innovative Finance Support offers tools and expertise to help State transportation practitioners explore 

and implement innovative financing and partnership strategies for EVCI. This paper outlines some of 

the key considerations in structuring a performance-based contract to deploy direct current fast charging 

(DCFC) stations, including those that may be funded with NEVI funding.  

This paper leverages recent engagements with the States that are planning to move forward with a 

private contractor (or “Project Company”) that would design, build, finance, operate, and maintain fast 

charging stations at a combination of sites owned by the State DOT and sites not owned by the State 

DOT. The paper also applies principles and best practices from recent P3 transactions in the United 

States to offer insights on key deal structuring elements. 

 

1.2 Objectives 
 

When this report was drafted in 2023, over a dozen States had indicated some interest in pursuing a 

performance-based contracting or P3 approach in their initial NEVI plans, but there is not yet a well-

defined contracting model to follow. Nor is it likely that there will be one solution that fits all situations. 

States are interested in achieving some of the potential benefits of a P3. The purpose of this paper is 

to outline the key considerations and discuss the pros and cons of several different approaches to 

structuring the payment mechanism, procurement process, and other key contractual terms. 

Some of the key project objectives that public agencies are trying to achieve are:  

• Ensuring a high level of DCFC reliability across the ‘Alternative Fuel Corridor’ network; 

• Providing comprehensive coverage of DCFC sites (including in areas with low demand); and 

• Ensuring that the stations built under the contract continue to operate for their useful life. 

Specifically with regard to the procurement and contracting process, some key objectives are: 

• Creating a deal structure that will provide value for money; 

• Focusing the government role on supporting the EV market ramp up and leaving the 

commercial risk predominantly with the private sector; 

• Developing a performance management system that is not overly burdensome to administer; 

• Designing a structure that allows the public agency to compare “apples to apples” between 

bidders in the proposal evaluation process; and 

• Structuring a contract that is well-understood and acceptable to the marketplace of prospective 

bidders. 

 
1 Pub. L. No. 117-58 
2 https://www.fhwa.dot.gov/environment/nevi/formula_prog_guid/90d_nevi_formula_program_guidance.pdf   
 
  

https://www.fhwa.dot.gov/environment/nevi/formula_prog_guid/90d_nevi_formula_program_guidance.pdf
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The options and considerations presented in this paper are geared toward achieving all the objectives 

outlined above. To present these key structuring concepts, the paper analyzes the various options and 

sub-options for a performance-based contract in which the Project Company collects revenues directly 

from users and also receives financial support from the public agency. Financial support from the public 

agency could be provided through three options: a direct subsidy, most likely a performance-based 

contract that uses an availability payment structure; a de-risking mechanism, most likely structured as 

a minimum revenue guarantee or a revenue sharing provision in the contract; or a combination of a 

direct subsidy and a de-risking mechanism. This deal structure is meant to make the program 

commercially feasible through public contributions while shifting significant commercial risk and 

performance risk to the Project Company and spreading that risk across both low-demand and high-

demand sites. The contractual mechanisms discussed in this paper for incentivizing performance and 

transferring risk will be attractive particularly for relatively larger transactions, in which the benefits 

achieved from these mechanisms will outweigh the upfront transaction costs and ongoing monitoring 

and contract administration costs. 
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2 Risk Allocation 
 

A principal public policy purpose of the NEVI program is to accelerate the buildout of the nationwide 

DCFC network, leveraging public dollars and private investment to deploy EV charging stations where 

the private sector may be unwilling or unable to invest on its own due to insufficient demand. Another 

critical objective of NEVI is to facilitate a consistent and reliable customer experience for drivers. This 

objective is reflected in the FHWA final rules for the program which require EV charging infrastructure 

providers to maintain a minimum uptime of 97%.3 Demand and performance risk are the two most 

critical risks to manage in an EV charging infrastructure P3 or performance-based contract. To 

encourage accelerated project delivery, incentives should also be well-designed to manage 

construction risk, similar to P3s in other sectors. 

EV charging infrastructure projects may not be independently financially feasible due to the combination 

of 1) insufficient revenues to recover capital and operating costs and 2) revenue risk. Although some 

performance-based contracts seek to transfer revenue risk to the Project Company, this approach may 

not be workable for EV charging infrastructure. A public subsidy paid to the Project Company, most 

likely in the form of a performance-based grant such as an availability payment, could improve the 

project’s financial feasibility while maintaining performance risk with the Project Company. The total 

subsidy amount is still uncertain (since the Project Company would need to comply with contractual 

performance thresholds to receive the full amount) and future user revenues are also uncertain. When 

charging ports are offline, the Project Company is “hit twice” with both the inability to collect user fees 

and payment deductions for unavailability. As a result, bidders should assess and price a lot of risk in 

their proposals. Therefore, it may benefit the public agency to look for opportunities to strategically de-

risk the transaction for bidders to avoid overpaying for the transferred risks. The remainder of the topics 

discussed in this paper largely deal with the nuances and strategy of how these risks are transferred to 

the Project Company to maximize value for money to the public agency.  

 

2.1 Minimum Revenue Guarantees and Revenue Sharing 
 

Relevance and Considerations 

A key feature of the type of performance-based contract envisaged in this discussion paper is that it 

does not necessitate that States directly own and operate EV charging infrastructure themselves or 

take on significant commercial risk. This model allows States to invest public money into an existing 

private business model to bridge the demand gap and ensure that reliability and other key policy 

objectives are met. Naturally, in this model, revenue risk is partially or entirely transferred to the Project 

Company, which has the exclusive right to collect user fees from the DCFC sites throughout the contract 

term. The highly uncertain volume and pattern of anticipated user revenues will be a major parameter 

for bidders in determining their bid price.  

A transfer of all revenue risk will not result in optimal value for money, since financiers are likely to use 

conservative projections of highly uncertain future charging revenues (e.g., a “P90” scenario where 

there is an estimated 90 percent probability that at least that much revenue will be achieved) and are 

therefore likely to place a large risk premium that will be priced in their bids. To de-risk the transaction 

for bidders, the Project Agreement could include a “minimum revenue guarantee” payment mechanism, 

through which the public agency provides the Project Company with a “floor” for the downside user fee 

revenue scenarios. On the opposite end of the spectrum, demand for DCFC charging may take off 

faster than anticipated, leading to excessive project returns for the Project Company. Since the 

procuring agency does not want to excessively and continually subsidize a project that has a strong 

 
3 23 CFR 680.116(b) 
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independent business case, it should consider building in a revenue sharing mechanism to allow the 

public sector to share in significant upside scenarios. These mechanisms can be deployed to optimally 

manage the demand uncertainty, allowing the public agency to share in some of the demand risk 

exposure during the coming years where there is significant uncertainty about ramp up, while still 

providing a strong financial incentive on operations and maintenance.  

Options 

A 100% availability payment structure and a 100% user revenue risk structure define the bookends of 

the spectrum of payment mechanisms for P3s and performance-based contracts. The 100% availability 

payment does not align with the overall objective of transferring commercial risk to the private sector. 

The 100% user revenue structure is only applicable to projects that are financially feasible based on 

user revenues alone and do not need government support through NEVI. Between those two ends of 

the spectrum, this paper qualitatively compares the following four options that could be included in a P3 

Agreement: 

1) User Revenues + Performance-Based Grant: In this option, the Project Company receives a

fixed performance-based grant (similar to an availability payment) for the project term (adjusted

for deductions), assumes all demand risk and is not contractually obligated to share any upside

revenues. This option is reflected in Figure 1 below, with payments remaining fixed and

revenues linearly ramping up over time.

Private risk reduction Low High risk profile for the Project Company (retaining all 

demand risk and layering performance risk on top) 

Public fiscal certainty High Clear fiscal implications (payment is a direct liability 

and treated as a debt-like obligation) 

Value for money Low Demand risk uncertainty and performance risk are 

priced into the payment, meaning that the public 

agency would be ‘overpaying’ in upside revenue 

scenarios 

Figure 1: User revenues + Performance-Based Grant example 

2) User Revenues + Performance-Based Grant + Revenue Sharing: In this option, the Project

Company receives a fixed performance-based grant payment for the project term (adjusted for

deductions), but the payment tapers off if certain user revenue thresholds are attained. An

Years

Performance-Based Grant

$

Revenue
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illustrative example is shown in Figure 2 below, with payments being netted against shared 

revenue once revenues cross the revenue sharing threshold. 

Private risk reduction Low High risk profile for the Project Company (retaining all 

downside demand risk and layering performance risk 

on top) 

Public fiscal certainty High Clear fiscal implications (payment is a direct liability 

and treated as a debt-like obligation) 

Value for money Medium Demand risk uncertainty is still priced into the 

payment, but the public agency shares in upside 

revenue scenarios by reducing the payment, meaning 

that the public agency is getting a better deal 

Figure 2: User revenues + Performance-Based Grant + Revenue sharing example 

3) User Revenues + Minimum Revenue Guarantee: In this option, the Project Company bids an

all-in number for what it needs to earn its expected return on investment, user revenues are

reported by the Project Company, and the public agency pays the Project Company the

difference, less any performance deductions. This minimum revenue guarantee can either be

expressed in an annual revenue amount (corrected for inflation) or as a Net Present Value of

revenue cash flows, discounted at the Project Company’s weighted average cost of capital.

The latter would better account for the uncertain ‘shape’ of the revenues over the life of the

contract, whereas the former would enhance the ability to finance the project by providing more

certainty regarding the Project Company’s ability to meet its debt service obligations. This

option is illustrated in Figure 3 below, which shows how public subsidy fills the gap until

revenues ramp up to reach the minimum revenue guarantee threshold.

Private risk reduction High Lower risk profile for the Project Company (downside 

demand risk is capped) 

Public fiscal certainty Medium Possibly more complex accounting since the public 

commitment is a contingent liability and likely greater 

public exposure than under a performance-based 

grant payment option 

Years

Performance-Based Grant

$

Revenue

Revenue Share Threshold
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Value for money Medium Demand risk uncertainty is no longer fully priced by 

the Project Company, but the public agency does not 

share in the upside revenue scenarios 

Figure 3:User revenues + Minimum revenue guarantee example 

4) User Revenues + Minimum Revenue Guarantee + Revenue Sharing: This scenario is identical

to scenario three (immediately above), but the Project Company also shares upside revenues

with the public agency if it reaches certain threshold(s) above the minimum revenue guarantee.

This option is reflected in Figure 4 below, in which revenues above the revenue share threshold

are shared with the public agency.

Private risk reduction High Lower risk profile for the Project Company (downside 

demand risk is capped) 

Public fiscal certainty Medium Possibly more complex accounting since the public 

commitment is a contingent liability which likely results 

in greater public exposure than under a performance-

based grant payment option 

Value for money High Demand risk uncertainty is no longer priced into the 

payment and the public agency does share in the 

upside revenue scenarios 

Years

Revenue

$

Subsidy

Minimum Revenue Guarantee
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Figure 4: User Revenues + Minimum revenue guarantee + Revenue sharing example 

Suggestions 

Assuming that the public agency will maintain robust competitive pressure during the procurement 

process, there can be compelling reasons to include a mechanism for sharing either the upside demand 

risk (option 2) or a combination of the downside demand risk and the upside demand risk (option 4). 

Revenue sharing does introduce some complexity and monitoring, but capturing upside revenues and 

avoiding potential windfall profits for the Project Company can provide a strong rationale for including 

such a mechanism. 

2.2 Supervening Events 

Relevance and Considerations 

Despite the goal of enforcing strict project completion deadlines and performance requirements, there 

are certain events that may occur during both the construction period and the operations period that 

are clearly outside of the control of the Project Company (such events are typically referred to in Project 

Agreements as “supervening events” – see the appendix for a categorization of supervening events 

and explanation of the type of relief granted). If the public agency does not grant relief for supervening 

events, bidders could price additional risk premiums into their cost proposals, which may lead to sub-

optimal value for money for the public agency. However, some categories of potential supervening 

events may be exceedingly difficult to govern contractually, in which case public agencies may resolve 

to fully transfer that risk to the Project Company to streamline contract administration even if it leads to 

a significant risk premium being priced in. This section provides some considerations for defining 

discrete supervening events categories that strike a balance between granting the Project Company no 

relief at all (potentially leading to high-risk premiums) and granting the Project Company opportunities 

for relief that could create the potential for a potentially complex contractual relationship. 

Regarding performance risk specifically, the final rule released by FHWA created several categories of 

allowable exclusions in the calculation of port uptime. The intended relief for these exclusions is in the 

nature of one common category of supervening events in Project Agreements, force majeure events, 

defined as circumstances that are beyond the parties’ control, typically resulting in performance and 

schedule relief (but not cost relief). These allowable uptime exclusions in the final rule include Electric 

Years

Revenue

$

Subsidy

Minimum Revenue Guarantee

Revenue Share Threshold
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utility service interruptions, scheduled maintenance, vandalism, natural disasters, and “failure to charge 

or meet the EV charging customer’s expectation for power delivery due to the fault of the vehicle.” To 

qualify for one of these exclusions, the charging station operator is contractually required to 

demonstrate “that the charging port would otherwise be operational.”4 Additionally, although not within 

the scope of the FHWA regulation, there are several reasonable categories of supervening events (i.e., 

events outside the Project Company’s control) that could occur during construction that would adversely 

impact the construction schedule and for which the Project Company could reasonably be granted relief 

from schedule obligations – these examples are discussed below.  

Options and Suggestions 

In defining these supervening events, the public agency should develop a list of specific circumstances 

qualifying as supervening events, rather than an ‘open norm’ (i.e., “circumstances beyond the control 

of the Project Company”) and clearly define the type of relief granted (performance relief or schedule 

relief). The objective is to develop such a list of specific circumstances that collectively a) encompass 

a significant majority of project risk and b) have a feasible path to streamlined contractual administration.  

The following list contains some key specific circumstances that may need to be addressed, including 

whether and how the event could grant relief to the Project Company. This list is not intended to be a 

comprehensive list of all project risks. Conversations with prospective bidders and other technical 

experts may also inform the definition of supervening events for each project. 

The list below conforms with the list of applicable exclusions for charging port uptime calculations under 

23 CFR 680.116 (b) which include “total minutes of outage in previous year caused by the following 

reasons outside the charging station operator’s control, electric utility service interruptions, failure to 

charge or meet the EV charging customer’s expectation for power delivery due to the fault of the vehicle, 

scheduled maintenance, vandalism, or natural disasters. Also excluded are hours outside of the 

identified hours of operation of the charging station”5. This list is intended to provide suggestions for 

contract terms (with considerations for whether an event should qualify as a supervening event) and 

provide additional information on how these operational exclusions are defined under Federal 

regulation. 

Although Scheduled Maintenance is not a supervening event, it is addressed in this section because 

the treatment of scheduled maintenance as it relates to potential relief from performance requirements 

follows the same logic as a specific circumstance that the contract should address. Scheduled 

maintenance as an allowance for unavailability is challenging to manage contractually and has the 

potential for possible gaming by the Project Company. While scheduled maintenance is included in the 

FHWA final rule as an allowable exclusion to uptime requirements, States should carefully consider if 

they want to include this category as an exclusion. This topic links directly to the structure of the 

deduction mechanism (see section below on deduction mechanism)– if the public agency’s availability 

calculation penalizes any non-availability below 100%, then any scheduled maintenance may have an 

adverse financial impact on the Project Company. If the public agency builds in a small buffer between 

97% and 100% (e.g., 98% or 99%), then that buffer could correlate with what is expected to be a 

reasonable amount of scheduled maintenance in a 12-month period. It might be beneficial not to create 

too strong a disincentive for the Project Company to perform preventative maintenance, since 

preventative maintenance is likely to be an important aspect of the Project Company’s ability to keep 

the equipment in excellent condition and meet the uptime requirement. The Project Company under 

this structure would still have the incentive to perform scheduled maintenance during off-peak hours, to 

reduce the potential loss of user revenue. Alternatively, the public agency could require bidders to 

include a proposed scheduled maintenance schedule in their technical proposals, and there could be a 

transparent and formulaic scoring mechanism based on the number of hours of scheduled maintenance 

 
4  23 CFR 680.116(b)(3) 
5  23 CFR 680.116(b)(3) 
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proposed along with an exemption from availability requirements for the number of hours bid. This 

option may necessitate more active management from the public agency during the contract.  

Natural disasters: Extreme weather events would typically be covered by a “force majeure” clause that 

grants the Project Company schedule relief in the construction phase and performance relief in the 

operational phase. This circumstance is included in the FHWA final rule as an allowable exclusion for 

enforcing uptime requirements. To encourage resilient infrastructure, the public agency could set 

specific thresholds to define “extreme weather events” that make sense for the region (e.g., specific 

levels of flooding or snowfall) that would qualify for relief. There would be an authoritative third-party 

weather source agreed upon between the public agency and the Project Company to determine whether 

a specific weather event met the threshold, and the burden of obtaining that information would be on 

the Project Company. Similar to the above regarding power outages, third party verification and clearly 

defining the burden of proof should lead to minimal disputes, except perhaps in the case of chargers 

that were already non-operational when an extreme weather event occurred – unless the Project 

Company could demonstrate that the issue had been resolved immediately prior to or during the 

weather event such that the station would have been operational if not for the weather event. 

Vehicle failure: The FHWA final rules States that an allowable exclusion to uptime requirements is 

“failure to charge or meet the EV charging customer’s expectation for power delivery due to the fault of 

the vehicle.” Thus, public agencies should examine the charging station operator’s error codes to 

identify whether an unsuccessful charging station is the “fault” of the vehicle or due to the charging port. 

This would help to ensure that an unsuccessful charging session is not reported as “downtime” by the 

Project Company. This is a technical question rather than a contractual one— if it can be established 

that the charger is operational (with compliant vehicles) despite unsuccessful charging sessions (with 

uncompliant or defective vehicles), then the port should not be considered as being inoperable. 

Therefore, a circumstance in which the port does not successfully disperse energy due to a vehicle-

related deficiency would not be defined as a supervening event.  

In addition to the operational exclusions listed under 23 CFR 680.116(b), the private sector may 

encounter issues during construction which may delay the start of operations. These potential issues 

should also be considered within the performance-based contract. Example of construction related 

issues are listed as follows:  

Delayed Site Availability: For publicly owned sites, the public agency is contractually required to provide 

access to the Project Company and failure to do so as agreed in the Project Agreement should grant 

relief from schedule obligations (i.e., the long stop date for completion would be pushed back 

accordingly based on the delay in access to the site). 

Unexpected Site Conditions: For publicly-owned sites, any unforeseen environmental issues with the 

site or cables/ducts installed in the ground that interfere with the DCFC station installation should also 

grant the Project Company relief from schedule obligations until the public agency can remedy the 

issue. 

Delayed Utility Interconnection: If the Project Company can demonstrate that it has performed all 

necessary steps to request interconnection of the station, and the utility has an extended delay (e.g., 

beyond one year), the long stop date for completion should be pushed back accordingly (i.e., schedule 

relief granted during the construction period). 

Delayed Permitting/Licensing: For publicly-owned sites, any necessary permits that the public agency 

fails to secure that hold up the Project Company’s construction schedule should allow for modification 

of the long stop date (i.e., schedule relief granted during the construction period). 

General Strike: If an industry-wide strike prevents the Project Company from being able to source the 

necessary labor to complete the project, then the long stop date for completion should be pushed back, 

accordingly (i.e., schedule relief granted during the construction period).  The use of a project labor 

agreement could be considered to mitigate the risk of a strike. 
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The list of suggested supervening events to be included in the P3 Agreement (discussed above) is 

summarized in the following table: 

Phase Schedule Relief Performance Relief 

Construction 

Phase 

• Natural Disasters 

• Delayed Site Availability (publicly-owned 

sites) 

• Unexpected Site Conditions (publicly-

owned sites) 

• Delayed Utility Interconnection 

• Delayed Permitting/Licensing (publicly-

owned sites) 

• General Strike 

N/A 

Operations 

Phase 

N/A • Natural Disasters 

• Vehicle Failure 

• Scheduled Maintenance 

 

3 Payment Mechanism 
 

The structure of the payment mechanism is often critical to creating the right incentives for the Project 

Company and realizing the benefits of the performance-based contract. The payment mechanism 

consists of regular payments (typically quarterly) from the public agency to the Project Company 

throughout the project term, which are netted against any deductions imposed if the Project Company 

is unable to meet the performance requirements outlined in the P3 Agreement. The key parameters for 

structuring the payment mechanism are a) determining when payments commence and conclude, b) 

deciding if a milestone payment (or payments) will be made to the Project Company in relation to the 

construction schedule, and c) creating the right balance regarding the complexity of the deduction 

regime, taking into account the associated monitoring and administration costs of enforcing different 

categories of deductions. Please note that the use of program income from EV charging infrastructure 

projects under the NEVI program is governed by the requirements set forth in 23 CFR 680.106 (m), and 

the financing payment mechanism options discussed in this paper take these requirements into 

account. 

 

3.1 Contract Duration and Payment Timing 

 

Relevance and Considerations 

There are several key issues related to the relationship between the DCFC site construction timelines, 

the dates at which payments for those sites start and finish, and the overall duration of the Project 

Agreement. These issues may have a significant impact on the incentive structure for the Project 

Company to provide on-time completion and consistently reliable operations and maintenance of the 

DCFC sites throughout the contract term.  

Key considerations include: 

Determining the overall length of the P3 Agreement, including both the construction and operations 

period, given the staggered completion and activation of DCFC sites. It may be attractive to continue to 

apply the terms and conditions of the P3 Agreement and the performance requirements for all ports 

through the end date. If the public agency starts making payments for sites that come online before the 

last sites come online, and then stops making those payments before the P3 Agreement end date, it 

may make continued use of the performance regime challenging. In other words, being penalized for 
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unavailability on sites for which the public agency is no longer directly paying may seem unattractive to 

the marketplace. 

Determining a priority order and construction and activation schedule for the DCFC sites, including 

whether the public agency will include in the procurement requirements that the Project Company 

prioritize certain sites or ask the Project Company to commit to certain completion dates. Given the 

commercial incentive to develop and activate DCFC sites in high-demand areas first, the public agency 

may wish to impose requirements on the Project Company related to the prioritization of specific sites 

where lower demand is anticipated. Although there is already a commercial incentive to get DCFC sites 

activated sooner (and therefore to start to collect revenues from users sooner), this incentive may be 

weaker in the low demand areas. As an additional incentive for early or on-time completion, the public 

agency could require bidders to adhere to, or ask the bidders to include committed construction 

schedules with their bids. 

Determining the public agency’s maximum financial exposure and including incentives for on-time or 

early project delivery. Public agencies should understand their maximum financial exposure when 

selecting a preferred bidder, there can be a cap on the total amount of potential payments that bidders 

could earn for early completion (if any), and sufficient funds appropriated to make early payments (if 

necessary, depending on the structure chosen). Potential penalties could be imposed if the public 

agency feels that there is commercial incentive to collect user revenues sooner, or to start payments 

sooner, are insufficient. 

Determining the right level of detail and complexity. Payment mechanism structures vary greatly in their 

complexity and associated monitoring and administration costs. Most public agencies would prefer to 

keep the mechanism as simple as possible and the transaction costs low. Commencing payments 

based on a bundle of sites, rather than at the individual site level, may reduce monitoring and 

administration costs by streamlining the site completion verification process and certificate of 

completion paperwork. 

Options 

Public agencies may choose between the per-port payment or a single “all-in” payment. These 

options are described in more detail below: 

1. Per-port payments 

• Payments begin for the first site (e.g., four ports) once the first site is completed and 

accepted.  

• Each site can only earn 5 years’ worth of payments, so the per-port payment ends 5 years 

after that site is completed and accepted.  

• The expiration date of the P3 Agreement would be aligned with the end date of the final 

site to be completed and accepted.  

• To encourage continued high performance of the network until the end of the P3 

Agreement, sites that have stopped receiving payments will still generate deductions from 

the amount paid to the Project Company. 

2. One “all-in” payment for all the ports included under the P3 Agreement  

• A phased construction schedule for completion of ports could be developed. Depending on 

the public agency’s desire to influence the construction schedule, it could do the following: 

o Impose a construction schedule on the Project Company in which the DCFC sites 

are allocated into Priority 1, Priority 2, and Priority 3 sites; 

o Contractually require the Project Company to commit to a construction schedule 

for Priority 1, Priority 2 and Priority 3 sites but allow them to choose the allocation; 

or  

o Contractually require some sites to be in the Priority 1 group but give the Project 

Company latitude to fill in the rest of the construction schedule. 



Structuring Options for Performance-Based Contracts for Electric Vehicle Charging Infrastructure (EVCI) 

 

18 
 

• The public agency pays a portion of the full payment to the Project Company upon 

completion and acceptance of all sites in the Priority 1 group (e.g., 20%), a larger portion 

of the payment upon completion and acceptance of all sites in the Priority 2 group (e.g., 

40%), and then the full 100% payment upon completion and acceptance of all sites in the 

Priority 3 group.  

• There would be one end date for payments, which would be 5 years after completion of the 

Priority 3 group of sites, and that same date would be the expiration of the Project 

agreement.  

• Under this option, the Project Company would have an additional incentive to complete 

sites sooner (to receive a portion of the payment sooner) in addition to being able to collect 

user revenues sooner. Grouping sites into priorities simplifies this incentive mechanism and 

allows the public agency to potentially ensure that certain coverage sites are not neglected 

in the development timeline due to low demand. 

• As an additional disincentive for late completion, the public agency could include a “Long 

Stop Date” either at a fixed amount of time from the start date of the Project Agreement or 

a fixed amount of time after the scheduled completion of the Priority 3 group sites and 

contractually require that payments cannot be paid later than a certain number of years 

after the Long Stop Date. If the Project Company has not installed and completed all sites 

prior to the Long Stop Date, it will miss out on payments.  

 

Suggestions 

Both options would be workable for public agencies, would not harm the public interest, and are likely 

to be acceptable to bidders. However, to the extent that the public agency wants to continue to apply 

the performance enforcement mechanism through the P3 Agreement end date, the second option may 

be preferred. The second option would also likely simplify the monitoring and administration process 

and make it easier to enforce timely completion of the sites. 

 

3.2 Milestone Payment 

 

Relevance and Considerations 

Milestone payments are often used in P3s to reduce the total amount of long-term financing required, 

thus reducing the overall financing cost of the project. For EVCIP3s and performance-based contracts, 

this may be less relevant considering the likely deal sizes as well as the Federal formula funding source 

for the project. Additionally, the larger equity investment amount that would result from not having a 

milestone payment is likely to attract interest from more equity investors. This may be beneficial to 

generating more bidding competition and ultimately lower costs for the public agency.  

Milestone payments are also used as an incentive to encourage on time construction completion. 

However, it is expected that the earlier start of (partial) performance-based grant payments and user 

revenues will likely provide enough incentive to achieve on-time completion. Public agencies could also 

consider defining the contract end date as five years following the earlier of completion of all ports and 

the Long Stop Date, resulting in the Project Company “losing” payments if ports are completed after the 

Long Stop Date, which should provide an additional incentive. If the public agency believes that is not 

enough incentive, it could consider applying penalties for late completion. 

 

Options 

The public agency faces a binary choice regarding the decision to include milestone payment(s): 
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1. Public agency pays a milestone payment to Project Company, which could potentially be 

phased based on completion of priority sites; or 

2. Project Company only receives performance-based grant payments. 

 

Suggestions 

A small milestone payment would likely be workable for the public agency, would not harm the public 

interest and would be acceptable for bidders. However, foregoing the milestone payment simplifies the 

structure and does not result in materially different incentives for the Project Company. 

 

3.3 Deduction Mechanism 

 

Relevance and Considerations 

A well-designed deduction mechanism incentivizes the Project Company to meet performance 

specifications. Several structuring considerations determine the effectiveness of the deduction 

mechanism in providing the appropriate incentives, protecting the public interest, and delivering value 

for money.  

Key considerations include: 

• Determining the right “performance standard” for the purpose of deductions. The objective of 

most availability payment P3s in other sectors is not necessarily “perfect” quality of service 

(which would be either impossible to achieve or very costly) but “very good” quality of service. 

This translates into allowing for reasonable rectification periods, using defined performance 

standards or applying a higher than 0% unavailability threshold before deductions occur to give 

the Project Company some room for error. This results in a more predictable cash flow and a 

lower risk profile. In the case of EV charging infrastructure deployed with NEVI funding, the 

minimum “performance standard” required by Federal rules is an “uptime” of at least 97 

percent6, although the rules specify certain allowable categories of exclusions to the calculation 

of uptime. Federal rules do not restrict States from imposing a performance standard higher 

than 97 percent or opting not to include any exclusions in the uptime calculation.  

 

• Determining the right level of deductions, potentially reflecting the severity of the unavailability. 

Ideally, the economic value of a failure should drive deductions; failures that are costly for the 

users should also be costly for the Project Company. This could justify variation in deductions 

for the location and timing of the unavailability, as well as create disincentives (usually in the 

form of liquidated damages) for the potential concurrent unavailability of multiple ports at one 

site. Small performance shortfalls will result in a relatively small disincentive (such as liquidated 

damages). Larger performance shortfalls or repeated small performance shortfalls will result in 

substantially larger disincentives whereas long-term critical underperformance can lead to 

default. To achieve this effect, sizing the disincentives is critical. If the disincentive is not 

appropriate, then the Project Company may opt to pay the damages rather than address the 

underlying issue.  

 

 

• Determining the right level of detail and complexity. Public agencies often want a deduction 

mechanism that is relatively simple to administer and does not lead to excessive disputes with 

the Project Company while ensuring that contractually defined performance requirements are 

achieved. A related issue is whether the contract should provide any defined exemption (for 

 
6 23 CFR 680.116(b)  
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example for scheduled maintenance) and whether the contract should define supervening 

events that are outside of the Project Company’s control and during which deductions for 

unavailability would not apply. Successful deduction mechanisms build nuance into the 

mechanism through supervening events and other means to optimally allocate risk, incentivize 

the Project Company to meet desired outcomes, and keep costs affordable. 

 

Options 

The public agency generally may choose between the following types of deduction mechanisms for a 

performance-based contract for EV charging infrastructure: 

1. A deduction mechanism in which the total performance-based grant payment is multiplied by 

an availability factor (such that any overall unavailability in the period will lead to a proportional 

decrease in the payment paid). The availability factor calculation could be tiered such that: 

a. Availability below X% (e.g., 50%) results in zero performance-based grant payment 

b. Availability below the performance threshold but closer to the performance threshold gets 

penalized less harshly than availability percentages further from the performance threshold 

(e.g., availability between 50% and 90% is penalized more heavily than availability between 

90% and 100%). 

2. A deduction mechanism that is expressed as $/hour/port of unavailability, which is netted 

against the total performance-based grant payment paid to the Project Company each period. 

This mechanism could incorporate the following components to distinguish between the 

severity of unavailability events at the port, site, and network level, and provide an added 

disincentive for the occurrence of more severe unavailability events: 

a. Extended unavailability: The public agency could apply multipliers for an unavailability 

event that is particularly long in duration (e.g., more than 1 day). This could be applied at 

the port, site, or network level. 

b. Repeated unavailability: The public agency could apply multipliers for repeat unavailability 

events at a given port or site (e.g., 3 times in a 1-year period). This could provide an added 

incentive not to neglect low-demand sites. 

c. Concurrent unavailability: The public agency could apply multipliers for more than one port 

being unavailable at a given site.  

d. Extreme unavailability: The public agency could apply multipliers for a certain percentage 

of the network being down system-wide (e.g., 25% or greater), which could also be tiered. 

The list of suggested multipliers for the deduction mechanism (discussed above) are summarized in 

the following table: 

Multiplier Port Level Site Level System Level 

Unavailability 

Deduction Multipliers 

• Extended 

• Repeated 

• Extended 

• Repeated 

• Concurrent 

• Extreme 

unavailability 

 

Suggestions 

The deduction mechanism should align performance with economic outcomes. The deduction 

mechanism should also facilitate a more optimal risk allocation and therefore better value for money. 

The objective is to design a mechanism that does not lead to excessive disputes over individual 

unavailability events while relieving the Project Company from performance requirements for situations 

outside of its control (see section on Supervening Events). This risk allocation could help to avoid high-

risk premiums being priced into the bids that the public agency receives. 

The deduction mechanism ideally should distinguish between availability at the port, site, and network 

level, and penalize the occurrence of more severe unavailability events. To the extent the public agency 
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would want to accept some minimal level of unavailability – rather than penalizing for anything less than 

“perfect” availability – this could be structured as an exemption for the first amount of unavailability 

deductions (for example the equivalent of 3% unavailability, but expressed as a dollar amount, in order 

to allow for multipliers).  

Since exemptions specifically for scheduled maintenance (as allowed by the FHWA final rule) may lead 

to potential disagreements about the proper level of maintenance, the public agency could either allow 

for a general exemption that the Project Company can use for scheduled maintenance or hold the 

Project Company to a committed scheduled maintenance plan from their bid.  

The public agency could impose a separate deduction penalty for failure to meet other KPIs not 

connected to uptime such as a) those connected to the Project Company’s reporting obligations or b) 

other key aspects of the customer experience (e.g., payment and billing, accessibility, etc.), typically 

referred to as performance failure deductions. 
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4 Handback and Re-procurement 
 

The terms and conditions regarding ownership and handback conditions of the project assets at the 

end of the P3 Agreement are critical components of the contract. If the useful life of the DCFC ports are 

expected to exceed the duration of the Project Agreement, then the handback provisions may be written 

to achieve one or a combination of the following to be achieved: (a) the private entity retains ownership 

of the assets; or (b) the public agency is allowed to cost-effectively assume or re-procure operations 

and maintenances services for the chargers for the publicly-owned sites without a lapse in service or 

coverage. Consideration may be given to avoiding the creation of an unlevel playing field for re-

procurement for the incumbent of these sites after the initial terms as well as diminishing the value of 

operating and maintaining the assets after the initial term for subsequent operators if the charging 

facilities are reprocured to another operator.  

Due to the rapidly changing charging technology and EV charging market, an initial contract duration of 

approximately five years is suggested. The availability of (NEVI) funding may also be a consideration 

in setting the contract duration. States can enter into longer contracts with the private sector. If so, the 

contract should address the disposition of real property and equipment. To provide for additional 

flexibility to the parties involved and maintain service continuity, the contract could potentially include 

an option to extend the contract for 1 or more years. The contract extension could avoid being 

‘automatic’ if the public agency intends to maintain competitive pressure in a re-procurement after the 

initial term.  

Since demand for electric vehicle charging services may increase substantially in the coming years, a 

competitive re-procurement would be likely to yield significantly lower performance-based grant 

payments (comparing just the Operating Charge component) if there is true competition and a level 

playing field for competitors to challenge the incumbent. Some EVCI projects may contain a 

combination of both publicly-owned and privately-owned sites, which may necessitate distinct handback 

provisions for these two different groups of sites. Additionally, the handback provisions may need to 

also distinguish between the distinct categories of assets that are deployed at the DCFC sites, including 

the charging equipment, the “make-ready” infrastructure, and other site features such as bollards and 

signage.  

One open question that will need to be addressed through prospective bidder engagement is whether 

companies that are accustomed to business models in which they retain long-term ownership of their 

assets would be willing to agree to handback provisions. Another open question is the extent to which 

one company would be willing and able to operate equipment installed by the Project Company in a re-

procurement scenario. 

 

4.1 Transferability and Ownership for Publicly-Owned Sites 

 

Relevance and Considerations 

Most infrastructure P3s in the U.S. contain handback provisions which contractually require the core 

project assets to be returned to the public sector at the end of the contract term. The Project Company 

is contractually required to hand those assets back in a state of good repair, allowing the public agency 

to either operate the asset itself at that point or procure for a new concession or operating agreement. 

The provisions in the P3 Agreement that govern ownership and handback conditions at the end of the 

contract will naturally shape the dynamics and bargaining power as it relates to contract extensions and 

the re-procurement of operations and maintenance services. For publicly owned sites, this is often 

simpler to execute contractually and has clear precedents in P3s from other sectors.  
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Options 

Although there are many possible variations, public agencies generally will need to choose between 

two primary approaches to achieving the public policy objectives outlined above: 

1. An asset value of $0 is established in the P3 Agreement, and ownership of assets on publicly-

owned sites transfers to the public agency after the contract term. 

2. The P3 Agreement contains an option for the public agency to purchase the project assets at 

the end of the contract term at fair market value. 

Suggestions 

A fair market value purchase option may be problematic, since calculating that value would be 

challenging and without clear precedents, therefore giving the Project Company significant leverage 

over the public agency to either purchase the assets or exercise an extension option at an uncompetitive 

price. The uncertainty regarding the demand for charging, future operating costs, and the useful life and 

interoperability of the equipment, all contribute to making valuation a major challenge.  

 

4.2 Transferability and Ownership for Privately-Owned Sites 

 

Relevance and Considerations 

Public agencies that are procuring performance-based contracts containing a mix of publicly-owned 

and privately-owned sites (or exclusively privately-owned sites) may seek to include provisions in the 

contract that require charging equipment at privately-owned sites to continue operating after the initial 

contract term. Certain privately-owned sites may provide a critical coverage link in an area or corridor, 

and public agencies may also want the chargers to continue to operate in a reliable and consistent 

manner across the State or region, consistent with the performance requirements included in the initial 

P3 Agreement. The same handback and re-procurement strategy suggested for the publicly-owned 

sites will not work in this case, because of the role of the private landowners with whom the public 

agency does not have a direct contractual relationship.  

Therefore, the challenge for a public agency in this position would be to ensure that the lease 

agreements that the Project Company executes with private landowners have the necessary flexibility 

for the lease to be extended or assigned to a new EV charging operator. In the scenario where the 

lease is assigned to a new operator, the project assets (i.e., charging equipment) at the site would also 

be transferred to the new operator. This “hand over” scenario provision would also be covered in the 

P3 Agreement and would allow the public agency to be able to run a competitive re-procurement for 

operations and maintenance of the charging stations on a level playing field and minimize or eliminate 

any lapse in availability or re-negotiation with the private landowner at the end of the contract term. It 

would also avoid having the public agency being the lessee or the owner of the charging equipment at 

any point since many agencies are concerned about getting “stuck” with owning these assets without 

an operations and maintenance partner.  

The mechanism for the public agency to influence the Project Company’s lease agreement with the 

private landowner would be similar to the mechanism by which public P3 sponsors “flow down” certain 

mandatory provisions to their P3 partner’s subcontractors. The procurement would stipulate that any 

lease agreement that the Project Company reached with a private landowner would contain certain 

provisions, which would in turn contractually require the Project Company to make these terms non-

negotiable in reaching agreements with the private landowners. Landowners would still be able to 

negotiate with the Project Company on the lease fee/rent, but these specific terms would be 

contractually required, and the Project Company could point to the executed agreement to demonstrate 

that these terms are mandatory if the private landowner wants to reach a deal with the Project Company. 
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The public agency would have the right to review and approve these leases prior to commercial and 

financial close to ensure that they meet the requirements outlined in the RFP. 

The first contractually required set of provisions would relate to the assignment of the contract to a new 

operator. This would require that the private landowner accept the assignment of the lease while also 

governing the qualifications of the replacement operator. The general principle would be that the 

landowner’s new counterparty to the lease would need to be equally as reliable, or better, than the 

previous lessee. From the public agency’s perspective, they would need to ensure that the re-

procurement reflects these mandatory qualifications so that the new preferred bidder selected for the 

new operations and maintenance contract would clearly meet the requirements outlined in the lease. 

These are likely to be qualities that the public agency would also look for in its own contractual 

counterparty, such as a competent management team, robust past performance, and strong financial 

standing. Such assignment provisions are relatively common in lease agreements. 

The second set of provisions would relate to lease extension options and the pricing (“rent”) associated 

with the execution of potential extension options. Again, private landowners may wish to retain similar 

or better contractual terms in the contract extension, meaning that they may receive the same or higher 

rent in real terms (after indexed for inflation). Presumably, the demand for EV charging services will 

likely continue to increase even into the medium term (5-10 years from now) meaning that if, for 

example, the incumbent Project Company were to win the re-procurement, it could presumably afford 

to pay the same or higher rent to the private landowner, receive a lower subsidy from the public agency 

than they did during the initial Project Agreement term, and still earn the same or higher rate of return. 

If the public agency anticipates that it may want to re-procure operations and maintenance for the same 

5-year term, the 5-year extension would need to be written into the lease. Having this extension option 

will necessarily affect the pricing that the private landowners offer to the Project Company, since the 

provision makes the lease a de facto 10-year rather than a 5-year lease. The public agency may test 

the commercial viability of this strategy through individual meetings with bidders during the RFP stage, 

as the bidders will be negotiating with private landowners during this phase and can pass on useful 

information to the public agency on whether it is worth the cost to include extension options and the 

potential length of these extensions. Generally, such extension provisions are also relatively common 

in leases. 

Some public agencies may determine that requiring such provisions in the lease agreement may not 

be necessary. This would be particularly true if they predict that after the 5-year operating period, the 

demand for DCFC charging at privately-owned sites will have grown to the extent that there is a fully 

private commercial business case for continuing to operate the DCFC equipment without subsidization 

from the State, and hence no need to run a re-procurement. However, even in the case where a subsidy 

is not needed, building this optionality into the lease agreements would allow the public agency to 

capture some of the value from a successful EV charging station on private land that they initially funded 

and helped create. Having the public agency “control” the project assets at the end of the contract term 

directly through the Project Agreement and indirectly through the lease agreements, can help ensure 

that no matter what the revenue profile ends up looking like for the Project Company, the taxpayers are 

able to capture some of that value and benefit from the continued high-quality performance and 

maintenance of the network. 

  



Structuring Options for Performance-Based Contracts for Electric Vehicle Charging Infrastructure (EVCI) 

 

25 
 

5 Procurement Strategy 
 

Relevance and Considerations 

The benefits of a performance-based contract are best realized when the public agency is able to run 

a competitive procurement process that generates multiple high-quality bids, has clear and transparent 

requirements and evaluation criteria, and reflects a deal structure that has been properly vetted with 

the marketplace such that only minimal finalization of the P3 Agreement is needed after selection of the 

preferred bidder rather than lengthy negotiations. Public agencies should think strategically about the 

requirements they impose on prospective bidders and how to structure engagement with those bidders 

to reach the desired procurement outcomes.  

Public agencies face the following key decisions in structuring a procurement: 

• Pre-Procurement Market Engagement: An initial market sounding with potential bidders is often 

recommended to validate project feasibility and refine the general structure of the procurement, 

which cannot change once it has been launched. This has the added benefit of generating 

market interest in the project. Market sounding is particularly important for first-of-its-kind 

procurements, as it allows the agency to also solicit feedback from potentially interested bidders 

on the deal structure. Timing is generally important – when the deal structure is still very unclear 

or undefined, the agency could send a signal that it is not ready to come to market and end up 

hurting market interest. The market sounding can be structured as an industry day.  

• First stage of the solicitation (“Request for Qualifications”): It is typically recommended that this 

stage focus exclusively on qualifications rather than technical approach, to weed out unserious 

bidders but at a minimal cost to proposers. 

• Number of shortlisted bidders in the RFQ stage: For most P3 procurements in the U.S., three 

bidders is the recommended number for shortlisting as any higher number than this risks the 

chance that bidders will conclude their chances of winning are too low to justify the cost of 

developing a high-quality proposal. Procurements that announce that three shortlisted bidders 

will advance to the RFP stage are more likely to see a robust RFQ response, and then ultimately 

higher-quality bids during the RFP stage.  

• Second stage of the solicitation (“Request for Proposals”): Each project and public agency has 

slightly different requirements regarding what aspects of the scope of work would constitute 

part of the committed bid, versus what remains flexible. Perhaps the most complex aspect of 

EVCI P3 procurement is the selection of privately-owned sites (as applicable), and the need to 

reach agreements with the site owners. These “soft costs” of finding viable sites and negotiating 

with site owners can represent a significant amount of total costs for electric vehicle station 

development. Public agencies should determine the level of flexibility to grant bidders with 

regards to having fixed agreements in place at the RFP stage, and whether to require those 

agreements along with the committed bids. 

• Level of engagement with bidders during the RFP phase: A best practice in P3 procurements 

that can help to minimize or eliminate negotiations after selection of the preferred bidder is to 

have individual meetings with the proposers to discuss the draft RFP, including the draft P3 

Agreement, resulting in a P3 Agreement that is acceptable for the public agency and the 

bidders. Some procurement legal regimes do not allow for this type of interactive engagement, 

but it is usually recommended, particularly for more complex or innovative deals. 

 

Suggestions 

A suggested solicitation approach and requirements could be as follows: 
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• Organize a pre-procurement market sounding to solicit feedback from potentially interested 

bidding teams and market the project; 

• Develop a full draft solicitation package, including draft RFP and draft P3 Agreement prior to 

the launch of the procurement; 

• Focus the RFQ Stage on proposer team qualifications and keep the initial proposal efforts 

relatively light; 

• Consider clearly stating the number of shortlisted bidders, ideally three (or four) to balance the 

bidding team’s chances of winning and transaction costs; 

• Allow for ample opportunity to discuss the terms of the P3 Agreement during the RFP phase 

and minimize the need to negotiate after the selection of the preferred bidder; 

• Allow for enough time for the bidding teams to identify sites, coordinate with site hosts and 

execute MoUs; 

• Allow for enough time to reach financial close after contract award.  
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6 Other Key Topics  
 

6.1 Project Scope and Amendments 
 

Public agencies may want to allow the flexibility for the Project Company to propose additional “make-

ready” ports or sites in their proposals or the P3 Agreement to allow for these additions once it has been 

signed. This raises questions about whether such proposals would be viewed favorably by public 

agencies, how to ensure that these are treated fairly in the evaluation process, and if additional ports 

are built, determining how this affects the payment mechanism and responsibilities of the Project 

Company.  

To ensure an apples-to-apples comparison and to cap the financial exposure of public agencies, a firm 

line could be drawn regarding the number of ports that would receive compensation through 

performance-based grant payments. Public agencies could also draw a firm line that any extra ports 

deployed under the P3 Agreement, even if not receiving compensation from the public agency in the 

form of performance-based grant payments, would be subject to penalties for unavailability. The Project 

Company could have the flexibility to propose additional “make-ready,” ports or sites in its proposal, if 

it believed that the commercial business case of adding that incremental infrastructure was positive 

purely from user revenues, but the public agency would then have the ability to accept or reject the 

incremental additions at its discretion (and could reject the incremental pieces without rejecting the 

entire proposal). With respect to scope additions made after the P3 Agreement is already signed, the 

same general principles could apply. 

 

6.2 Monitoring and Verification 
 

Accurate information about the availability of the DCFC ports is a critical ingredient to enforcing the 

performance-based contract and being able to identify and address issues in real time. Public agencies 

should ensure that proposers clearly state their preferred solutions for this in their proposals and could 

also consider additional requirements for service providers to integrate and share information with third-

party auditors that would monitor and verify station availability. The space is evolving quickly, and new 

solutions are coming to market that might help address this issue. Public agencies should ensure that 

the solicitation allows for private sector innovation in this space while ensuring that the Project Company 

delivers on its proposed solutions and commitments to work with third parties. 

 

6.3 Public Agency Preparation as Site Owner 
 

For ports on publicly owned land, public agencies may be able to significantly de-risk the construction 

process for the Project Company by strategically contributing to certain site development activities prior 

to the procurement. For example, public agencies could explore performing initial coordination with the 

local utility at each publicly owned site to advance the development of cost estimates and timelines for 

make-ready Electric Vehicle Charging Infrastructure. A public agency could ask bidders during the 

market engagement process what other actions they could take in areas where the public agency is 

well positioned as the site owner to decrease cost and risk to bidders. 
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6.4 Evaluation Criteria 
 

A clear and transparent bid evaluation mechanism could help ensure that the performance-based 

contract creates the most value possible for the public agency, since it allows bidders to understand 

what the public agency values the most so that they can tailor their proposals accordingly. During the 

RFQ phase, the evaluation criteria should center around the bidder’s demonstrated experience and 

capability with similar projects, and the qualifications and quality of the proposed management team. 

During the RFP phase, evaluation criteria typically create a balance between the scoring of bidders 

detailed technical proposals and bidders’ financial proposals – the weighting will depend on each public 

agency’s priorities and determination of best overall value. This paper does not discuss the many 

possible sub-components of the technical evaluation criteria but focuses instead briefly on the financial 

evaluation criteria and particularly highlights the link with the demand risk sharing mechanisms outlined 

in Section 2.1. The decision to select one of these four options will impact the key bid parameter(s) for 

the financial proposal:  

1) User Revenues + Performance-Based Grant: The total amount of all performance-based 

payments that the Project Company would receive over the operational period. 

2) User Revenues + Performance-Based Grant+ Revenue Sharing: A combination of: 

a. The total amount of all payments that the Project Company would receive over the 

operational period, and; 

b. A combination of revenue sharing threshold(s) and percentage of revenue shared with 

the public agency at each threshold level. 

3) User Revenues + Minimum Revenue Guarantee: The total amount of all revenue that the 

Project Company needs to achieve its return on investment on a Net Present Value basis (this 

is likely to be ~75% of what the Project Company projects the Net Present Value of actual 

revenues will be). 

4) User Revenues + Minimum Revenue Guarantee + Revenue Sharing: A combination of: 

a. The total amount of all payments that the Project Company would receive over the 

operational period, and; 

b. A combination of revenue sharing threshold(s) and percentage of revenue shared with 

the public agency at each threshold level. 

For the revenue sharing bid parameters, the public agency can allow bidders to determine one or both 

of the two elements (threshold and percentages), and the public agency could define a range of revenue 

scenarios that it would use to compare bids. The public agency would also need to determine the overall 

weighting of the revenue sharing element compared with either the performance-based grant payment 

or minimum revenue guarantee. 

6.5 Rate Setting 
 

Public agencies should consider the potential pricing behavior of the Project Company under different 

performance-based contract structuring scenarios to ensure that these policy objectives are not 

threatened and that charging services remain relatively affordable. Considering that a transaction for a 

bundle of EV charging sites will necessarily contain sites with relatively lower demand, the Project 

Company may be incentivized to charge higher prices at lower demand sites, especially when there is 

price inelasticity (e.g., EV drivers willing to pay high prices because there is no other convenient 

charging station within 50 miles on a given route) and the Project Company has a monopoly at least in 

the short term. One potential solution that public agencies could explore with potential bidders through 

market engagement is a structure in which the Project Company would use a consistent pricing 

approach across the network. The Project Company could modify prices in real time as operating costs 

(e.g., grid electricity prices) change, but structural changes would have to be applied universally to both 

low demand and high demand sites. 
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Appendix 1 Supervening Events in P3 Agreements 

P3 Agreements generally distinguish three different categories of supervening events: compensation 

events, delay events, and force majeure events. Each of the events may result in some type of relief 

for the Project Company in the P3 Agreement. 

Event Description Examples 

Compensation 

Events 

A set of events for which the 

government broadly accepts 

the risk, because the events 

are under the control of the 

government or are most 

efficiently managed by the 

government.  

• Changes imposed by the government during project 

implementation; 

• Relevant changes in law; 

• Inaccuracy of factual data provided by the 

government and therefore of a contractual nature; 

• Damage to infrastructure caused by incidents; 

• The failure of the authority to fulfill its contractual 

obligations, except where it fails to fulfill a particular 

obligation to pay a sum of money; 

• An infringement by the Contractor of the intellectual 

property rights of a third party as a result of 

contractual documents imposed by the government; 

• Additional conditions imposed for the issue of permits 

that could not have been anticipated on the contract 

date or on the date of the final offer; 

• The presence on the construction site of unforeseen 

pollution, an archaeological site, explosives, or other 

obstacles which were not or could not have been 

known to the Contractor from the information 

provided. 

Delay Events A set of events typically 

outside of the Contractor's 

control. The Contractor is (in 

comparison to the 

government) best placed to 

manage the risk. The P3 

Agreement provides partial 

relief, including extending 

deadlines that the Contractor 

is contractually required to 

meet but is unable to as a 

direct result of the relevant 

Delay Event. 

• The suspension of the works due to the presence of 

protected animal or plant species; 

• The failure of requested permits to be executed 

within the applicable legal time limits; 

• Other special circumstances, depending on the risk 

distribution by the government, can also be cases of 

postponement. Some examples: 

o The failure of the managers or owners of 

cables or pipes to cooperate within a 

reasonable period of time to remove or 

relocate those cables or pipelines; 

o Unexpected delays in the permitting 

process. 

Force Majeure 

Events 

A set of unforeseeable events 

outside either Party’s control, 

which results in the Contractor 

being unable to fulfill its 

contractual obligations. 

• War, civil war, riot, armed conflict, revolution, 

terrorism, protests; 

• Pandemics, epidemics, and quarantines; 

• Nuclear explosions, ionizing radiations or 

radioactive, chemical, or biological contamination; 

• Fire or explosions as a result of the detonation of an 

explosion not caused by the Contractor; 

• Pressure waves caused by airplanes travelling at 

supersonic speeds; 

• Plane crash; and 

• Natural disasters such as earthquakes, landslides, 

lightning, floods, storms, cyclones and other extreme 

climatic or environmental circumstances recognized 

as natural disasters by the authorities. 

 

The type and extent of relief granted in the P3 Agreement is a determining factor for the risk 

allocation. In general, the relief can be described as follows: 
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Event Performance / 

Breach Relief: 

Project 

Company not 

penalized for 

not meeting 

performance 

requirements 

Schedule 

Relief: Project 

Company may 

take extra time 

to meet 

certain 

milestones. 

Delay Cost 

Compensation: 

Project Company 

compensated for 

extra financing 

costs (and other 

delay costs) 

Cost 

Compensation: 

Project Company 

is compensated 

for extra costs 

Termination 

Right: Project 

Company has 

right to 

terminate 

contract 

(beyond a 

predefined 

period) 

Compensation 

Event 
• • • •  

Delay Event • • •  • 

Force Majeure 

Event 
• •   • 
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