
.. 

04/10/2002 13:02 FAX 334 223 7325 FHWA 

,APR-IG-2002 WED 11 :20 AM ROW/CENTRAL OFFICE FAX NO, 3342832442 

nus INSTRUMENT E'REPAUD BY: 
Jamea A. WGgoner, III, Attorney·Ad~sor 
u.s. ArMy Corps of Engineers, Mobile n~striet 
P.O, ilox :2288 
Mobile, A2abama 36G~8-000~ 

STATE OF AIABA!I'lA' 

COUNTY OF CALHOUN 

qurrct.AD DEED 110. 1 
TO THB ~ P~Aa~'OF ~~SPORTATXOB 

!'JUS Q1Jl:TCLI\TM DlIllm 1GDB AIID XllTElllm nrro BSTWB .... the mr.E~ 
S'l'AnS 0:1' laJIXJl:tCA (the "GRANTOR-), acting l:>y and through the 
Deputy A5s:lstant Secretary of the Army (I&R) pursuant to ill. 

'delegation of authority from the SaCRETARY OF THE ARMY (the 
-ARMY"). under and pUJ:'suant to the powers and authority contained 
in Section 317 of the Act of congress approved AUgust 27, 1958 
(Public Law 85-767; 72 Stat. 8S5, and 23 U.S.C. 3~7) and the 
Defense Base C~osure and Real~~t Act of 1990 (BRAe) {PUblic 
Law 101-510 as awendedl. and the State of Alabama Department of' 
Transpgrtation, ,(the -Grantee"). 

Wl:~lII"lISSI:'1'at 

Pft'!!!IIS, Pt. McClellan, an Amy BRAe iIlSlta~lation. closed on 
September 30, ~999, 

"",!!!1\8, the State of Alabama Pepartment of Transportatign 
has made appl:ieatiou to the U. S. Dep~rtment of Transportation, 
Federal. HighWil.Y AdminiJ:;t:ration (FmIA) requesting the t.ans.fer of 
cEU'tain lands that are a part of the fo~r Ft. McClellan, and 

MV93ZIIS, the ~ approved the applicatign under the 
author~ty contained at Section 317 of the Act of August ~7. 1958 
and requested that the Army proceed with the transfer, and 

WR1I!PPIIS, pursuant to said Acts and to the De~egatigne, Ru1as, 
and Regulations of the S_cretary of the Army, it has been 
determined that, the conveyance requested by the State of Alabama 
Depart~t of Transportation is not inconsistent with the needs of 
the Army, or the local redevelopment au~hority and is in the 
public interest; 
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trom such rema~ing p~gperty to and from said service road and 
roads Which will be aceess~le tg the cont~olled access facility 
only at such points as may be established l:Iy public authority. 

2. This Grant is subject to the follow~9 covenants and 
conditions which the Grantee. by acceptance of this deed, assumes 
for it8el~ and its successors and aes~gns, as covenants running 
with the land: 

a. mCtiUS:tOK OJ' PB.oon;SIOlfS 

The person or entity to whom the property is transfe~ed 
shall neither transfer the property, lease the property, nor grant 
~y interest, pr~vilege. or license Whatsoever in connection with 
~hB property ~thout the 1aclusion of the ~vironmental protection 
provisions contained herein, and shall require the inclusion of 
such anviro:r:amental protection provisionli in all. further deeds, 
transfers. leases, or grant of any interest, privilege, or 
l.:i.cense. 

(:1.) Notice. Pursuant. to Sections :1.20 (b) (4) of the 
comprehensive Environmentiill Responl!le, COlllpenilat:1on ana Liabil.ity 
Act, as amended, 42 11. S. C. Section 960:1. et eeq. ( • CRRCLA.·) , the 
Grantor haA identified, the l7i.nc1ing of Su:j.tability to Transfer 
(wPOSTW). dated 'March 1.4. 2001. a copy of which has been prov1.ded. 
to the G~ant:ee . the Property as real property on which no 
hazardous sUbstances al:ld no petroleum products or thei;,; 
derivatives were stored for one year or llIQre. g~ known to have 
been released or di~posed of. 

(:2) Covenants. 

Ca) Tbe Grantor covenants and warrants to the 
Grantee and its successors in interelit that in the event that 
response action or corrective action is found to be necessary 
after the date of this conveyance as a result of ha~a;,;dous 
substance or petroleulIl products contamination existiDg on the 
Propel:"ty prior to the date of this conveyanoe, sueh response 
action o~ corr8ct~ve,ac~ion sball be conducted hy the GrantQ~. 

(];I) This covenant shall not appl.y to the extent 
such rexaedial acti.ons are c;:aused by act1viti,es of the Grantee, it;1i 
SUCCElssors. a.8signs, t~ll!.nafEil:rees, sublessees. tenants. or 
licensees gf the Grantee. 
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The Grantor hereby reserves an access easement. t.o 
the Property in any case in which a response action or corrective 
action is found to be neceesary after the date of this conveyance 
at such Propert.y, or in any case such access is necessary to ca:rry 
out a response action or corrective action on adjo~1ng prop~y. 
In exercising this access easement, the Grantor shall ·give the 
Grantee, or the .then reooro owner, at least thirty (30) days prior 
written notice of actions to be taken in the remediation of the 
Property or the adjacent property, as the case may be. except for 
emergency situations or an imminent threat to human hea~th and the 
environment. (in which ealle the Army shall give sueh notice as .is 
reaJ!lonably praot:leable under the circumstances) and liball use 
reasonable means, without significant additional coat. to the 
Grantor, to avoid and/or minimi~e interference with the use of the 
Property by the Grantee. its succes~ors and a~signs. Furthermore, 
any IirUCh actions undertaken by the Grantor pursuant to thi:i 
Section 2.B. Will, t.o the maximum extent practicoble, be 
coordi.nat:ed with a representative of the Grantee, its successors 
and assigns. G:rantee agrees that. p.ot"'ith"t~ng ·any other 
provisions of the Deed, the Grantor asaum&& no l.iabil:l.ty to the 
G1"antee, its successorl!l or aSS:igna, or any other persQU, should 
remediation of the Property interfere with the use of the 
Property. The Grantee shall not through ccmst::ructio~ or 
operation/maintenance activities, interfere with any remediation. 
or :tesponse act·ion c:onduetadby the Grantor un&!r this liection. 
The G:rantee, the then record owner. and any other person, Ilhal)' 
have no claim against the Grantor, or any of its of~icers, agents, 
emplgyeee or contractors solely on account of any IiiUcn 
interference .e5ul.~ins from such remediation. 

The U.S. Army shall not incur liability for response 
action or correct~ve action found to be necessary after the date 
of transfer, in any case. :in which the person or entity to whom 
the property is transferred or other non-Army entities is 
identified as the party responsibl@ for conta~nation 6f the 
property. 

d. JIOorxCII OJ' '!I!1m 1'0'1'JUi'.tJ1L 1'011. ~ PRBSIIIII'CB 
AlIlD Ul'LoS:rvzS 

property. 
p:roperty. 

Ordnance and Bxploliives have been found on adjacent 
The U.s. Army intends to investigate the adjacent 

The investigation may have an itnpact on .eM Pl:"operty 
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through use of ~clu9~on zones (zones established to restri~t 
spe~if~c acti~t~es in a specific geographic area surrounding any 
obje~t or structure wh~~h is being demolished using explosives) 
that intersect the Property_ DUe to the USe of exclusion zones, 
temporary noti~es and restrictions may be issued to protect public 
safety, human heall:h and the env:ironment. Theae temporary 
restrictions and notices may include but are not limited to, the 
removal of un~loded or~anoe on the adjacent p~operty. temporary 
evacu.a.tion. limi,ted cl06ura of faoilities and-envirorunental 
cleanup. In the unlikely event that evacuation is required, all 
action will be carried out as expeditioualy as po~sible to 
minimi~e inconveniences to the ~roperty owner. Qpon the completion 
of all os work wi.thl~ the exclusion zones all.te'ltlporary noticelS 
and restrie~ion gha~~ no longer be app~icab~e. rn the event the 
Grantee. its successors. ano assigns. should di5cover any suspect 
ordnance on the Property. it shall not attempt to remove or 
destroy it. but sha~l immediate~y noti~y local Police Department 
and competent Grantor or Grantor designated explosive ordnance 
personnel will be dispatched promptly to dispose of sueh ordnance 
at no expense to the Grantee. 

Gray bats lNYOC1s griseseftns) are known to forage near 
Tw~ Mounta~s Creek. Areas within the Transferred Premises that 
are adjaoent to Twin Mountains Creek have been identified as 
suitable gray bat foraging habitat (Figure 4 'and Attachment 3) . 
Gray bats are listed as endangered by the U.S. Fish aud Wildlife 
Service (FWSJ and are afforded Federal protection under the 
lInd.angered Species Act (BSA) of 1.973, ali! antended. Section 9 of 
the ltSA prohibits private landowners from ~takinq" (ha=. hara.ss, 
p~$Ue. hunt. shoot. wound, kill, trap. captur$. or collect. or tQ 
attempt to engage ~n any such.conduocJ endangered species. 

The follow1ng measures wi~l limit potentia~ take of gray 
bats on the Tr~Bferred Pre~&eB. Pailure to ~ollow these 
measures oould subject the violator eo criminal sanctiOns of the 
KSA! 

Trees along Twin Mountains Creek with moderate quality 
foraglng hab~tat on the Transferred Premises provide protective 
cover and prey for foraging ~ay b~ts. Forest within 50 feet or 
the~e streams should not be ramoved- . If removal of dead or live 
trees within SO feet of these streams is necessary, the PWS must 
be consulted prior to cutting. 

Gray bats primarily feed on in5ects with an aquatic 11~e 
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stage; therefo.e, water quality ~d the phy~ical characterist~cs 
of streams affect the amount and types of insects ava~lable for 
these bats. State and Federal regulations perta~ing to water 
quality and erOB~on eontrol should be fOllowed. Additionally. 
modification of stream banks and water flow should be avoided to 
maintain present water quality and phYSical st~cture. 

Use of pesticides. particularly Malathion, should be 
managed according to a FWS con3ul~ation letter dated June 11, 
1998 . The Grantee should avo:!.d (or el-i.lIlinate or minilllize) fogging 
in the vic~ity of all moderate quality forag:!.ng habitat. FWS 
requested that if Malathion is used it should he sprayed only 
during aaylight h=1i no earlier than one hour after sunrise and 
no 1at .. r than one hOur prior to sunsel!: betweeii. March 1.5 and 
Oe~ober 3~. U5e atmospheric conditions to-determine appropriate 
timing for fOSsing on lands directly adjacent to foraging areas. 

f _ JIM:tCZ 07 UCBABLOGl:OL JlROP'lJl.R AJO) ftB8DVA:f:tOW 
c"';()"'v"IlfuI..Ift'"' 

In consideration of the conveyanee o~ the real property 
that includes the arehaeolog~cal property, site 01CAOS67, located 
in the CQunty of Calhoun, Alabama, the Grantee hereby covenants on 
behalf of itself, its heirs, successors. and assigns at all times 
to the ~abama State-H1atoric Preservation Officer (SaPO), to 
mai~tain and preserve the arChaeological property, site Ol.CA0567. 
in accordance with the prov:isi9ns of piu'agraphs .2 through 11 of
this COvellillnt. 

The Grantee ~ll uct1ty the Alabama State Historic 
preservation Officer inw.iting prior to undertaking any 
disturbance of the grOlJlld sut;face or any other action on 
archaeologieal property, site OlCA05S7. that would aftect the 
phYS1cal integrity of thili! site. SUch notice lihall deseribe in 
reasonable detail the proposad undertaking and its @xpected effeet 
on the physical ~ntegrity of the a~chaeological property. s~te 
01.ClI.OS67. 

within thirty (30) c~lendar days of the appropriate 
Alabama State Historic Prese~tion Officer'S receipt of 
notification provided by the Grantee pursuant to paragraph ~ of 
this covenant, the State Historic preservation Officer will 
respond to the Grantee in writing as follows: 

That the Graneee may proceed with the proposed 
undertaking w1thout further consultation; or 

9 

IaJ 06 

P. 10/16 



04/10/2002 13:02 FAX 334 223 7325 

.A!R-IO-2002 WED 11:25 AM ROW/CENTRAL OFFICE 
FHWA 

FAJ! NO. 3342632442 

DEED :!Btl 176 

That the Grantee must initiate and complete con~ultatioD 
w~th the ~abama State Histori~ Preservation office before it can 
proceed with the propoaed undertaking. 

If the Alabama State Historic Preservation Officer fails 
to respond to the Grantee's WTitten notice, as described in 
p~agraph 2 of tbe covenant, within thirty (30) calendar days of 
the Alabama State Historic PreServation Offiee~'s receipt of the 
same, then the Grantee may proceed with the proposed undertakins 
without further ~onsultation with the Alabama State Historic 
Preservation Officer. 

If the response provided to the Gr~tee by the ~abama 
State Historic Preservation Officer pursuant to paragraph J of 
this covenant requires consultation with the ~abama Stata 
H1stor1c Pre~ervation Officer, then both parties will so eonsult 
in good faith to arrive at mutually-agreeable and appropriate 
measures that the Grantee wi~l employ to mitigate ~y adverse 
effects assQCiated with the p1:oposed undertaking. If the parties 
are unab1e to arrive at such mutually-agreeable ~tigation 
measures, then the Graneee shall, at a ~~, undertake 
recordation for the concerned property in accordance ~th the 
Secretary of Interior's standards for recordation and any 
app~ioable state standards for recordation, or in accordance with 
such other IiItandards to wh1.ch the parties may mutually agree-
prior to proceeding with the proposed undertaking. PUrsuantto 
th:is ~ovenant. iWy mitigation measures to wh:leh the Grantee and 
the A~abama State Historie Preservation Officer mutu~ly agree, or 
any recordat~on that may be required. shall be carried out solely 
at the expense of the Grantee. 

The Grantee shal.l. malte every reaBonahl.e effort to 
proh~it any person f~om vandaliz~ng or otherw~se disCurb~ any 
archaeolog~cal. s~te deee~ed hy the Alabama State Historic 
Preservation offiee~ to be eligihle for ine~usion in the Na~iona~ 
Register of HistoriC Plaees. Any such vandalization or 
disturbance shall. be reported to ~he Al.~ama State Historic 
~reservat1on Officer promptly. 

The Alabama State Historic Preservation Officer shall be 
pe~tted ~pon reasonable notice at a reasonable time to inspect 
the two archaeological. properti~e, site O~CAOS67. in order to 
ascerta~ its condition and to ful.fill iCe respons1bil1t1ee 
hareunder. 

In the event of a violation of this covenant, and ~ 
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addition to any remedy now or hereafter provided by ~aw. the 
Alabama State Historie Preservation Officer may, fo~~owing 
reasonab~e notice to the Grantee, institute suit to enjoin said 
violation or to require th& restoration of any archaeo~o9~c~ site 
affected by such violation_ The successful party shall he 
entitled to recover all costs or expenses ~curred in connection 
with any such suit, including all court costs and attorneY:'$ fees. 

The Gri!!.ll.tee agreeS that the Alahal1la State I!tistoric 
preservation Officer may, at its discretion ~ withOUt prior 
notice to the Grantee, convey and assign all or part of its rights 
and re~onsihilities contained in this covenant to a third party. 

This covenant i5 binding on the Grantee, its nei~$, 
successors, and assigns in perpetuity, un1ess exp1icit1y waived by 
the Alabama State H~storic Preservation Officer. Restrictions, 
stipulations, ana covenants contained herein shall be inserted by 
the Grante@, verbatim or by express reference in any deed or o~her 
legal instrument by which it divests itself of etther the fee 
simp1e title or any other lesser estate in the archaeological 
property, site 01CA0567, or any part thereof. 

The failure of the Alabama state Historic Preservation 
Officer to exercise any right or remedy granted under this 
instrum&nt shall not have the effect of wai~ng or limiting the 
ftXereise of any other right or remedy or the use of such right or 
remedy at any other time. 

The eovenant shall be a binding servitude upon the real 
propert1es that includes archaeological site 04CA0567 And shall be 
deemed to run with the land. Exeoution of this covenant shall 
constitute conclusive evidence that the Grantee agrees to be bound 
by the foregoing conditions and restrictiona and to perform the 
Obligations herein sat forth. 

g. cmml:~l:OlIIS,· JlESTR.:tC'.r:tOIil'S I ~ COv:lDQftS llnrtl:tJiIC Alm 
.. 1IN117O-aCDBLB 

These restriat~ona and covenants are binding on the 
Grantee, 1ts successors and ass:i.gns; and \ihall run wit.h the land·; 
are forever enforceable; shall benefit the public in genera~ and 
the territory surrounding the Property, in~luding lands ~etained 
~y the United States; and shall further the common ~ronmenta~ 
Objectives of the United States and the State of Alaham&; and are 
tberefore enforceabl~ by the UDieed State& Government and the 
State of Alabama. 

1.1. 
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w~th raspeo~ to activ~tie~ related to the p~cperty, the 
Grantee hereby agrees that it w~ll eomply with the requirements 
of Title VI of tbe Civil Rights Act of L964 {Public Law No. 88-
352) and all reql.lirements imposed by or pur:.u.ant to the 
regulations iliiSU8Q pursuant to the Act and now in effect, to the 
end that, in accordance with said Act and regulations. no ~erson 
.in the Un:ited States shail, on the grounds of ~ace, color, 
national orig~. sec. or handicap be excluded from participation 
in, be denied the benefits o£, .or otherwise h~ subjected to 
disc.imina~ion under any program or activity related to the 
prope~y of the Grantee, its successors or as~igns. 

The Grantor recognizes its obligation to hold harmless, 
defend, and indemnify the Grantee and any ~ucce~Bor, assignee. 
transferee. lender. or lessee of the G~antee or its successors and 
ae signs , as required and limited by Section 330 of the Department 
of Defense Authorizat~on Act of ~~93, as amended, and to otherwise 
meet its obligations under law. 

The Grantor's obligation to pay or rei~ur~e any money under 
eMs Dead is subj eet to the availal;lilit:y of appropriated funds to 
the Department of the ArmY, 0Ind nothing in this deed shall be 
inte:tpreted to requ:1re obligation. or paytnent. by the Grantor in 
~iolatio~ of the Anti-Deficiency Act. 

~o DAVE AXe ~o BOLU the above-described land w~th all and 
singular the privileges and appurtenances thereunto belonging. or 
in anywise appertaining, unto tbe said part of the Grantee, and 
its ~ssisns, forever. 

Tbis conveyance is not sUbject to Title 10, U.S. Code, Section 
;J662. 
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m IU:'1!JIIlSSS mmIUIIOI'. the GRAmOR has caused th:i..s Deed to be 
e..:.eC1.1ted in its name tly the Deputy Assistant" sec;£etary of'-the Artny' 
(I&f!) and the Seiil~ of the Depctrtment of the A~ to be hereunto 
affiJ<ed this 'J.:!\/ aa.y of ~Mg;:t; . . 2.001. 

B~ ." ~~.-d __ _ 
Paul W. Jol:ln$on -
Deputy AS8isCant secretary of the Army (I~) 

Signed. Sealed aPd Delivered 

In the presence of: 

COMMONWEALTH OF VIRGINIA 

COUNTY OF AlU.I~TON 

I. the undersigned. a Notary PUblic in ~d.fo~ the Commonwealth of 
Vi:rginia, County of Arl.:1.ngtoll .... hose commission as such expi.relil em 
the ~da.y of /I.Jm.." ... k", . 200,t.:z..a.o hereby certify thcl.t this 
day personally appeared before me in the Commonwealth of Virginia. 
county of Arlington. Paul W. Johnson, Deputy Aea~etant Secretary 
of the Army (I&H). whose name is S:l.gned to the foregoing 
instrument and acknowledgea the foregOing inst~t to be his 
:Ere<!! a.ct and deed. dated th;i.s bnd day of e'<<1~ , 200l.. 
and acknowJ.edged the liame for and on :behalf of t mUT STATES 
011' lU~E.IUCA" 
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The terms and conditions of this Quitclaim Deed are hereby accepted this.:%' dfi.day 
of -:So..} JJ6 , 20Jll. 

APPROVED: 

BY --",!C=~-~,v\~~~~ ..... ~l~:t~ __ 
C. M. ROBERTS 
TRANSPORTATION DIRECTOR 

THE STATE OF ALABAMA , 

! ' 
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